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RALEIGH and GASTON RAIL ROAD COMPANY »v. RICHARD 
DAVIS. 


Whether the legislature can in any case take private property for the use of 
the public, without providing compensation for it? Quere. But assuming 
that it cannot, it does not follow that the payment of the compensation 
must be precedent to, or cotemporaneous with, the taking. On the con- 
trary, it is competent to the legislature to authorize the taking, leaving the 
assessment of the quantum, and the payment of the compensation, to be 
made subsequently. 

The assessment of the damages to be paid to private individuals for property 
directed by the legislature to be taken for the use of the public, need not 
be made by a jury of twelve freeholders; it not being a controversy 
respecting property within the meaning of the 14th section of the bill of 
rights. Nor is it such a“ trial by jury” as that section requires to remain 
“ sacred and inviolable.” 

In taking private property for the use of the public, as for a public highway, 
the legislature is not restricted to a mere easement in the property, but 
may take the entire interest of the individual, if, in the opinion of the 
legislature, the public exigency requires it. 

A rail-road company is a private corporation, its outlays and emoluments 
being private property ; but the road constructed by them will be a public 
highway, and consequently they may, upon paying a fair compensation 
therefor, take private property, under the sanction of the legislature, for 
the use of the company, as being for a public use. 


Tue plaintiffs were incorporated by an act of the gen- Dre. 1837. 
eral assembly passed in December, 1835 (2 Rev. stat. 299,) 
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Dec. 1837. “ for the purpose of effecting a communication by a rail- 
Rau Roap road from some point, in or near the city of Raleigh, to 


Company 
r. 
Davis. 


the termination of the Greensville and Roanoke rail-road, 
at or near Gaston, on the Roanoke river.” After provid- 
ing for the organization of the company, with the usual 
faculties of pleading and being impleaded, and purchasing 
and holding estates real and personal, as far as may be 
necessary for the purposes of the act, it proceeds in the 
seventh section, “ to invest the president and directors with 
all the rights and powers necessary for the construction, 
repair, and maintaining a rail-road, to be located as afore- 
said, and to make and construct all such works as may be 
necessary and expedient to the proper completion of the 
road.” By the 12th section, the company have imme- 
diately “full power to enter upon all lands through which 
they may wish to construct the road, to lay out the same,” 
not invading dwelling-houses, &c., and with other restric- 
tions, particularly mentioned, And by the 17th and 2ist 
sections, entry may be made upon the lands thus laid off 
for the purpose of constructing the road, and upon adja- 
cent lands for the purpose of getting the necessary mate- 
rials, with a provision in the 22d section for redress by 
action and double damages, for any wanton or wilful 
injury to the land, crops, or other property, by an entry 
for either of these purposes. 

To provide for the condemnation of the land thus laid 
off for the road, or entered upon, after having been thus 
laid off, and also to provide fora compensation to the 
owner of the land, is the subject of nine sections of the act 
—beginning with the 12th and ending with the 20th sec- 
tion. The material provisions of those parts of the act 
are, that if the company and the owner of the land cannot 
agree as to the terms of purchase, the former is autho- 
rized, after notice to the owner, to apply to the Court of 
Pleas and Quarter Sessions, and the Court is thereupon 
required to “ appoint five disinterested and impartial free- 
holders, to assess the damages to the owner from the con- 
demnation of the land for the purpose aforesaid, any three 
of whom, after being sworn and viewing the premises and 
hearing such evidence as either party may offer, may 
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ascertain those damages and certify the same” in a form Dec. 1837. 
given in the act: and in making the assessment, “ they Ratt Roap 
shall consider the proprietor of the land as the owner of “™"4** 


the whole fee simple interest therein, and take into consi- 
deration the quality and quantity of the land condemned, 
the additional fencing that will be required thereby, and 
all the inconveniences that-will result to the proprietor 
from the condemnation thereof.” The report of the free- 
holders, when thus made, is to be returned by them forth- 
with to the Court, and “ unless some good cause be shown 
against the report, it shall be confirmedeby the Court, and 
entered of record ; whereupon, upon payment or tender of 
the damages,” the land reviewed and assessed as aforesaid 
shall be vested in the Raleigh and Gaston Rail Road Com- 
pany, and they shall be adjudged to hold the same in fee 
simple, in the same manner as if the proprietor had sold 
and conveyed it to them. “Ifthe company shall take 
possession of any land, and fail for forty days to institute 
proceedings for its condemnation as aforesaid, or shall not 
prosecute them with diligence, the proprietor of the land 
may apply to the Court to appoint the freeholders with 
the same duties and powers in all respects as before, and 
the Court shall in like manner affirm or disaffirm the 
report ;” and “when any such report, ascertaining the 
damages, shall be confirmed, the Court shall render judg- 
ment in favour of the proprietor for the damages so 
assessed and double costs, and when the damages and 
costs shall be satisfied, the title of the land for which such 
damages are assessed shall be vested in the company in 
the same manner 4s if the proprietor had sold and con- 
veyed it to them.” 

By other parts of the act, the company is required, 
under pain of forfeiture, to begin the work within two, 
and finish it within ten years ; and is vested with the exclu- 
sive right of transportation on the road, and required to 
transport all persons and property for certain tolls. 

It is a misdemeanor, punishable by fine and imprison- 
ment, to destroy or injure the road, or place any obstruc- 
tion on it. 

By section 25, all machines and vehicles and “all the 


Davis. 
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works of the said company constructed, or property 


Rai. Roan acquired under the authority of the act, and all profits 


Company 
. 
Davis. 


which shall accrue from the same, shall be vested inthe 
respective stockholders of the company forever, in propor- 
tion to their respective shares; and the same shall be 
deemed personal estate, and be exempt from any public 
charge or tax for fifteen years.” 

By the last section, “ the corporate powers granted by 
the act are to enure for ninety years and no longer, unless 
renewed by competent authority.” 

The road, as laid out, passes over the land of Mr. Davis, 
situate in Warren county, and, at November Term, 1836, 
the company moved the Court of that county to appoint 
five freeholders to make the assessment, according to the 
act. Mr. Davis appeared and made known to the Court, 
that he and the company had been unable to agree touch- 
ing the price to be paid to him for the land sought to be - 
condemned, or touching the compensation for the incon- 
veniences he must be subjected to by the proposed location 
of the road. And he refused his assent to the mode of pro- 
ceeding for settling the controversy touching the said price 
and compensation then and there prosecuted by the com- 
pany, but objected to the same—first, as a violation of the 
right of private property secured by the 12th section of 
the Bill of Rights ; and, secondly, as depriving him of the 
right to a trial by jury, which is made inviolable by the 
14th section of the same instrument. The Court, never- 
theless, appointed the freeholders, and made the order 
specifying their duties in the words of the statute. At the 
next term, three of them returned theirreport in the form 
prescribed in the 14th section, together with the certifi- 
cate of the Justice of the Peace who administered the oath 
to them. 

The company thereupon moved to confirm the report 
and have it entered of record; but the other party 
opposed the motion, and prayed the Court to dismiss the 
proceedings. | Upon consideration thereof, the County 
Court refused the motion of the company, and granted 
that of Mr. Davis; from which an appeal was prayed, 
which was also refused, upon the ground that no appeal 
is given in the charter. 


; 
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‘The case was then brought into the Superior Court by a Dec. 1837. 
certiorari, and was there heard on the last Spring Circuit, Raw Roap 
before his Honor Judge Baiey, when the order of the —- 
County Court, dismissing the proceedings, was held to be Davis. 
erroneous, and reversed with costs, and a writ of proce- 
dendo ordered, commanding the County Court to proceed 
further in the case according to the said act of the general 
assembly and ‘the law of the land. From that judgment, 


Mr. Davis appealed to this Court. 


* The case was argued at the last term, by Badger, for 
the plaintiffs, and the Attorney General and W. H. Hay- 
wood, for the defendants. The Court continued the case 
under “advisement until the present term, when their 
opinion was delivered by Rurrin, Chief Justice; who, 
having stated the case as above, proceeded as follows: 
—As no objection was made in either of the Courts below, 
that the road was laid out so as to cover more Jand or in a 
different form than the charter authorizes; or that the 
freeholders acted irregularly ; or that the damages assessed 
are not a fair and adequate compensation for the fee simple 
of the land taken and all incidental damages, it must be 
assumed, that there is no ground for exception in either 
of those respects. The case is therefore to be decided on 
the specific constitutional objections made on the part of 
the defendant. 

Upon those questions the Court had the benefit of a full 
argument at the last term. The impressions received 
were then so decided, as to have warranted the delivering 
ef our judgment ammediately, if it had been necessary ; 
but as the prosecution of the work conducted by this com- 
pany could not be impeded by the delay, and some of the 
points made are novel and of much magnitude, in reference 
to a class of subjects on which there has been recently and 
probably will be copious legislation, it seemed discreet, 
before announcing a decision, to give to the argument, and 
to the whole subject, the deliberation for which the vaca- 
tion offered the opportunity. 
The right of the public to private property, to the 
extent that the use of it is needful and advantageous to the 
Vou. u. 58 
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Dre. 1837. public, must, we think, be universally acknowledged. 
Raw. Roan Writers upon the laws of nature and nations treat it as a 


ComrPrany 
v. 
Davis. 


right inherent in society. There may, indeed, be abuses 
of the power, either in taking property without a just 
equivalent, or in taking it for a purpose really not needful 
or beneficial to the community; but when the use is in 
truth a public one, when it is of a nature calculated to 
promote the general welfare, or is necessary to the com- 
mon convenience, and the public is, in fact, to have the 
enjoyment of the property or of an easement in it, it cannot 
be denied, that the power to have things before appro- 
priated to individuals again dedicated to the service of the 
state, is a power useful and necessary to every body 
politic. Theoretical writers have derived it from the 
original and full property, in its highest sense, existing in 
the community or sovereignty of the state before any divi- 
sion among individuals, and they deem the right of 
resumption for common use to be tacitly reserved by im- 
plied agreement. Thus derived, the power has the sanc- 
tion of compact, which probably furnishes the motive for 
tracing it to this source as constituting a sanction founded 
in morals and nature. But, practically, itis immaterial 
whether the right be supposed to have been impliedly. 
reserved because it ought not to be granted, or because it 
is a portion of the national sovereignty which is inalien- 
able by the government, or whether the right is created 
by the public necessity, which at the time calls for its 
exercise,—its existence in every state is indispensable and 
incontestible. 

A familiar instance of the exercise of* the power is the 
levying of revenue, by taking from the citizen, from time 
to time, such portions of his property as may be requisite 
to conduct the government, instituted by the nation. 
Another instance essentially of the same character, is that 
of devoting private property to public use as a highway. 
A nation could not exist without these powers, and they 
involve also the welfare of each citizen individually. An 
associated people cannot be conceived, without avenues of 
intercommunication, and therefore the public must have 
the right to make them without, or against, the consent of 
individuals. 
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This, too, is not only the right of the nation, consti- Dre. 1837. 
tuted by the aggregate body of the people, but it is a right “am Ran. Roap a 
and power of government. It was said at the bar, thatit x, 
was a sovereign right, and therefore remains with the Davis. 
people of this state, since it is not granted in the Constitu- 
tion. The position, if true, would destroy the value of the 
power here and dissolve the government. But it seems to 
the Court, wholly untenable. It is true the eminent 
domain is a political and sovereign power; so is every 
other power vested in, or exercised by any government. 

- Before a people institute a government, they are them- 
selves necessarily the possessors of all political power 
which men, by the natural and divine law, can right- 
fully exercise over each other. But by the constitution 
of government, the political powers requisite to the exist- 
ence of government and to the discharge of those func- 
tions for which the community created it, are transferred 
by the people to the government. From the people, the 
government derives the power to act on and control the 
people themselves, unless in those points, in which the 
government is restricted by limitations of power. With 

«that exception, the powers of the nation become those of 

the government, save only, that over the constitution of 
government itself, to abolish or alter it. The government 
of the United States is an exception to the general princi- 
ple, from its peculiar construction. To its formation the 
people of the several states were parties, and they, as the 
people of several states, have specially delegated to it par- 
ticular powers for the purpose of making themselves one 
people, under one government, for particular purposes only. 
But these incidental powers, derived by a fair, proximate, 
and natural implication from those enumerated, or from 
the purposes of forming the constitution, as declared on 
its face, have been exercised, and must be yielded. The 
government of North Carolina, however, is not one of 
specially delegated powers: it is only one of limited and 
restricted power. 

The Constitution begins by simply “establishing a 
government for this state,” and vests “ the legislative power 
in a Senate and House of Commons.” ‘There are no 
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Dec. 1837. grants of power to the legislature except in a few instances, 
Rai Roan Where the power would not seem naturally to arrange itself 
— under the general class of legislative powers, according to 
Davis. precedent usage, as the election of the governor and 
other high officers. It does not even confer the revenue 
power, nor that of granting the vacant lands; yet the 
legislature has always exercised both powers, by levying 
taxes, and by authorising dispositions of the public 
domain, although “the right to the unappropriated soil 
is declared to be, in a free government, one of the essen- 
tial rights of the collective body of the people,” whieh 
means nothing more than that it shall not be seized on 
by any individual or particular class, but shall be kept or 
disposed of, for the common benefit of the whole people. This 
power, or right of eminent domain, is likewise possessed 
by the government, and may be exercised by the legis- 
lature or under its authority. Unless vested there, it 
cannot be called into action, and without it neither the 
government nor the state could hold together. It is 
peculiarly fit to be wielded by the legislature—it is a 
power founded on necessity. But it is a necessity that 

varies in urgency with a population and production® 
increasing or diminishing, and demanding channels of 
communication, more or less numerous and improved, 
and therefore to be exercised according to cireumstances, 
from time to time. The legislature of North Carolina, 
when it was a province, and since it became a state, 
have always exercised it, either direetly or through the 
intervention of the Courts that administer the domestic 

police of the several counties. It is a power which the — 
government is bound to the people to exercise, limited 
only by a sound discretion as to the number and nature 
of the*roads, and restricted as to the mode of exercising 
it by the provisions in the Constitution, if any such there 
be. Itis contended that there are such provisions, and 
that the act before us is in violation ‘of them in several 

respects, 

It is said—first, that the right of property involves the 
right to precedent compensation for it, when taken for 
public use. It is thence deduced as a corrollary, that 
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the questions whether the property shall be taken, and Dec. 1837. 
what compensation shall be paid for it, do constitute a Raw Roap 
question at law respecting property, and must be tried by — 
a jury, according to the 14th section of the Bill of Rights. Davis 
If the government can lawfully take private property , 
for public use, without compensation, then, confessedly, 
there is no controversy to be tried by a jury. But the 
government may prescribe such terms as may be deemed 
befitting its own character and the justice of the state. 
So, though there be a constitutional obligation on the 
government to make compensation, yet if the compensa- 
tion need not precede the taking of the property, the con- 
demnation of the defendant’s land is not illegal, because he 
may refer to the constitutional mode of ascertaining and 
enforcing payment of its value and other damages. It 
behooves the counsel for the defendants therefore to estab- 
lish both parts of the proposition. 
The right to compensation, as an absolute and legal right, 
was ‘contested by the counsel for the plaintiffs, and strenu- 
ously asserted on the other side. The Court do not decide 
it, but in this case will assume it to exist as contended on 
part of the defendant, though not on all the grounds on 
“which his counsel placed it. The Court cannot adopt 
some of the several distinct sources from which it was 
derived. 
One of them was the fifth amendment of the Constitution 
of the United States, providing that “no person shall be 
deprived of his life, liberty, or property, without due pro- 
cess of law ; nor sliall private property be taken for public 
use without just compensation.” That has always been 
" understood to be a limitation of the power of the Federal 
government, and not of that of the states. It was authorita- 
tively so held by the Supreme Court of the United States, 
in Barrow v. The Mayor of Baltimore, 7 Peters’s Rep. 
243; which dispenses with further observations fram this 
Court. 
The natural right and justice of compensation, and the 
nature of our free institutions, were also relied on as suffi- 
cient in themselves to create the supposed restriction on 
ais power. But the sense of right and wrong varies so 
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Dec. 1837. much in different individuals, and the principles of what 
Rau. Roan jg called natural justice are so uncertain, that they cannot 
.. be referred to as a sure standard of constitutional power. 
Dav. Jt is to the Constitution itself we must look, then, and 
not merely to its supposed general complexion. There 
must be words in it, which, upon a fair interpretation, and 
in reference to the subject-matter, and to direct conse- 
quences, are incompatible with the enactments of the 
legislature, before a Court can pronounce such enactments 
null. The principle is, however, so salutary to the citizen, 
and concerns so nearly the character of the state, that it 
may well be urged that it must be- consecrated by its 
adoption in some part of the free Constitution of this state. 
We should be reluctant to pronounce judicially, our inabi- 
lity to find it in that instrument. If it be not-incorporated 
therein, the omission must be attributed to the belief of the ; 
founders of the government, that the legislature would 
never perpetrate so flagrant an act of gross oppression, or 
that it would not be tolerated by the people, but be 
redressed by the next representatives chosen. There is 
no doubt, that, while the legislature and people of this 
state expressly restrict the action of the general 
ment on this subject, it must have been supposed by 
people that their own local government was in like manner 
restrained, or would never act in a manner to make such a 
restraint necessary. There is, however, no clause in that 
instrument which seems to bear on the point, unless it be 
that which is relied on in the argument for the defendant. 
It is the 12th section of the Bill of Riglits, which declares, 
“that no freeman shall be disseised of his freehold, or 
deprived of his life, liberty or property, but by the law of 
the land.” Under the guaranty of this article, it has been 
held, and in our opinion properly held, that private pro- 
perty is protected from the arbitrary power of transferring 
it from one person to another. We doubt not that it is 
also protected from the power of despotic resumption, upon 
a legislative declaration of forfeiture, or merely to deprive 
the owner of it, or to enrich the treasury, unless as a 
pecuniary contribution by way of tax. Such acts have 
no foundation in any of the reasons on which depends the 
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power, in virtue of the right of eminent destinin, to take Dc. 1837. 
private property for the public use, and they could not be Rau Roan ne Dawe 
sustained by the offer of ge fullest compensation. Though “™ 
not so obvious, it may also be true that the clause under Davis 
consideration is restrictive of the right of the public to the 
use of private property, and impliedly forbids it, without 
compensation. But it is a point on which the Court is not 
disposed, nor at liberty, to give a positive opinion on this 
oecasion. It is not required as a preventive warning 
against unjust legislation. For it is more inadmissible to 
suppose that the legislative acts will be designed to work 
oppression and wrong, than to violate the Constitution 
directly. It is not deemed probable, and with difficulty 
conceived to be possible, that the legislature will at any 
time take the property of the citizen for public use, without 
at the same time providing some reasonable method of 
ascertaining a just compensation, and some certain means 
of paying it. Moreover, it is not open to the Court to give 
the definitive opinion demanded, because it does not in 
our judgment necessarily arise here, and it is indecent to 
decide so grave a question extra-judicially. Here the 
statute does give compensation fair and liberal, embracing 
not only the direct, but all incidental and consequential . 
damages. For the purpose of this cause, therefore, it may 
be taken for granted, that compensation is in all cases 
requisite, as no doubt it will in all cases be made. But 
with this admission, the Court is of opinion that the pro- 
position of the defendant’s counsel, as to the mode of 
ascertaining it, and the period of payment, is not sound. 
Unless the compensation must precede the seizure of the 
property, it is true that in many cases, one of the principal 
securities for it is impaired, and by possibility may be 
lost ; that of the judicial enforcement of the right. When 
the property is taken for the public directly, and the pay- 
ment is to be made out of the treasury, the compensation 
cannot be made the subject of litigation against the state, 
but the party must rely on the integrity of the legislature 
and the general will, to have equal right done to all. Yet 
it seems impossible to lay it down as a principle, that 
compensation is indispensably a condition precedent ; and 
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Dec. 1837. this must be added to the examples already known, in 
i ae which an injunction of the Constitution cannot be made 


v the subject of judicial cogni but finds its only 
Davis. sanction in the understanding A i hi of the legis- 
lator. The exigencies of the public may be too urgent to 
admit of the delay requisite to the simplest mode of pre- 
vious investigation. In time of war, for example, an army 
must have food, or ammunition, or quarters, a field for 
encampment, or an entrenchment for defence, and the 
necessity is pressing and immediate. Other instances 
suggest themselves, in which a previous assessment cannot 
be had with any reasonable hope of doing justice. The 
act before us supplies one such in the 21st section. 
It authorises an entry into lands adjacent to the road, to 
cut, quarry, dig, and carry away wood, stone, gavel, or 
earth for the construction or repair of the road. And for 
those materials, and for all incidental damages done in 
taking or carrying them away, reasonable compensation 
is to be assessed by three freeholders, upon view and on 
oath. In the like manner, our public road law directs the 
overseer to cut timber and dig earth for bridges and cause- 
ways, and gives the owner a petition to the County Court 
for adequate compensation, to'be fixed by the justices, out 
of the county funds. Antecedent assessments, in such 
cases, must be made entirely at a venture, for it is uncer- 
tain what quaptity of materials will be requisite or can be 
procured ata particular place, or how many tracks may 
be broken on the owner’s land, and even the weather and 
season of the year may materially vary the damage. 
Therefore, the acts must almost necessarily, provide for 
payment for injuries done, which can be seen, known, and 
truly estimated. The compensation to be adequate, must 
be subsequent. 

It may be observed that in this, we only adopt the 
established course of legislation and adjudication in that 
country from which we derive Magna Charta and most 
of the other free principles declared in our Bill of 
Rights. The case of Boyfield v. Porter, 13 East, 200, is 
a decision upon a similar act of parliament which confines 
the owner of the land to the remedy given by the act. The 
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case is cited with an acknowledgment, that it is not an Dro. 1837. 
authority upon the question of legislative power in Ram Roap 
America; for that in Bifigland is unquestionably transcen- — 
dant, and ours is as certainly limited. But when it is recol- Davis. 
rected, with what reverence the great charter has ever 

been held by both branches of that legislature, and 
especially by that which is popular; and when, moreover, 

it is called to mind, that the rights of private property 

have never been more respected than in that country, 
where it is carried to the extent, perhaps injurious, of 
successfully opposing great political reforms, and generally 
prevents the abolition of even a public office without com- 
pensation to the incumbent, it may reasonably be inferred, 

that neither the parliament, nor the courts, nor the people 

of that country, perceived an infraction of the Magna 
Charta in those statutes. As practical evidence of the 

true sense of that clause of it, which has been transferred 

into our Bill of Rights, those legislative and judicial pro- 
ceedings, though not authority, are entitled to much 
respect. In a still greater degree, does the legislation of 

our own country, commencing at an early period of our 
provincial state, and continued up to the present time, 

upon the subject of laying out roads and making compen- 

sation, claim our attention as an authoritative exposition of 

the general sense through a long course of time, of the 
relative rights of the public and of individuals. It estab- 

lishes or recognises, on the one hand, the obligations of the 

public to pay a fair remuneration for injuries to individuals 

for the public service; but, on the other, it evinces the 
settled usage, and thence the legality of providing that the 
compensation may be antecedenf, or subsequent to the 
injury, as the necessities of the public for the property may 

be immediate or otherwise, and according to the conveni- 

ence of both parties for truly estimating the amount. In 

the Constitution of New York, is contained an express 

clause for compensation for private property taken for 

public use; and it is there settled also, that neither the 
payment nor the assessment need precede the opening of 

a road over the land of an individual. Core v. Thompson, 


Vou. 0. 59 









Dro. 1837. 6 Wendell, 634. Indeed the principle applies alike to 
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every entry on the land, and would exclude one even for 
examination and survey, if corred{#* The Court concludes 
therefore, that it is competent to the legislature to take 
private property, for the public use, without a previous 
or cotemporaneous payment of its value. 

If the foregoing reasoning be just to establish the result 
declared, it seems to go far also to show, that it is in the 
discretion of the legislature to appoint the tribunal by 
which the compensation shall be assessed. If the obliga- 
tion on the legislature to make compensation, be perfect 
and constitutional, it may be competent to the judiciary 
to declare that the title of the individual was never divested, 
if the legislature were to refuse, or for a long time delay, 
to make any compensation. Yet, if that which appears 
to be just, or does not appear to be insufficient, be provided 
and offered by the legislature, however it may have been 
fixed on, there is no ground for the interposition of the 
Courts. It is said, if this be true, the party to the , 
controversy nominates the judges to decide, and might, 
indeed, make the decision directly without a reference to 
any other person. Perhaps the act might be found so 
nearly allied to the judicial functions as to be forbidden 
to the legislature. If it be not, the Court is not aware of 
any thing to prevent a legislative assessment, except pro- 
priety, and the unfitness of large bodies for the impartial 
and minute investigations necessary to the justice of such 
cases. It is not likely that the attempt will ever be made 
even in point of form, unless to carry into effect a previous 
agreement of parties. At all events, it was not done in 
this instance, but the decision was referred to persons 
judicially selected, impartial, and acting under oath, with 
opportunities for full information from evidence and from 
view. To such a tribunal no objection seems to be 
furnished by the principles of justice, or by the provisions 
of the Constitution. 

It was, however, contended at the bar, that it is an 
evasion of the spirit, if not a violation of the express words 
of the fourteenth section of the Bill of Rights, by which, 
“in all controversies at law respecting property, the 
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ancient mode of trial by jury is to remain sacred and Dec. 1837. 
inviolate.” Rai Roap 
This is a controversy.at law. Is it also one respecting — 
property? In what sense is itso? The necessity for the Dav™ 
road between different points is a political question, and 
not a legal controversy ; and it belongs to the legislature. 
So, also, does the particular line or route of the road, 
whether it shall or shall not be laid out so as to pass over 
the lands of particular persons; and that has also been 
decided by the legislature or referred to scientific engineers. 
The only subject for the consideration of the jury is, there- 
fore, the quantum of compensation. Reduced to that point, 
the case of Smith v. Campbell, 3 Hawks, 590, is a decision 
that it is not a controversy ‘ respecting property,’ within the 
sense of the Bill of Rights. But the remaining words of the 
clause yet more clearly exclude this case from its operation. 
“ The ancient mode of trial by jury,” is the consecrated 
institution. This expression has a technical, peculiar, and 
well understood sense. It does not import that every 
legal controversy is to be submitted to and determined by 
a jury, but that the trial by jury shall remain as it 
. anciently was. Causes may yet be determined!on demurrrer, 
and that being an issue of law is determined by the Court. 
Fina] judgment may also be taken on default, when the 
whole demand in certainty is thereby admitted; as is 
provided for actions of debt by the act of 1777, which 
was passed by nearly the same persons who composed the 
Congress of 1776. Interest at a certain rate, fixed by law 
upon notes as well as bonds, and in actions of assumpsit, 
is computed by the clerk ; and costs, in all cases, taxed by 
him. These are all controversies respecting property in 
the same sense with the present, but they are none of them 
trials or cases for trials by jury. There is no ¢rial of a 
cause, standing on demurrer or default. Trial refers to 
a dispute and issue of fact, and not to an issue of law, or 
inquisition of damages. The terms of this section are 
with respect to the controversies mentioned in it, analogous 
to those in the ninth section with respect to criminal pro- 
secutions. That provides that “no freeman shall be con- 
victed of any crime, but by the unanimous verdict of a 
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Dro. 1837. jury.” Judgments may be undoubtedly given in indict- 
Raw Roan ments on demurrer, on the prisoner’s standing mute and 


ComMPANY 
v. 
Davis. 


refusing to plead, upon submissiog and upon cognovit— 
when therefore a conviction by verdict is spoken of, it has 
in view only the case of a plea by the accused and issue 
on it. That raises a question which can be tried only 
by jury, and determined against the accused only by 
the unanimous consent of the jury. “Trial by jury” in 
civil cases, is equivalent to “conviction by verdict” in 
criminal proceedings. ‘They do not include by force of 
those terms, any case in which there is not an issue of fact. 
It is the course, both in England and this country, to 
resort to this favourite Anglo-Saxon mode of determining 
all legal controversies, as well as trying issues, civil and 
criminal, where it can be used without great inconvenience. 
It might have been adopted in this instance, and probably 
would have been prescribed in the act, but for the delay, 
expense and difficulty of proceeding by writ of ad quod 
damnum on so long a road, passing over the lands of so 
many proprietors. But it is not indispensable in such a case, 
because it is not embraced in the words used in the Bill of 
Rights. Many of the state legislatures, to whose codes 
we have had access, have proceeded in a similar way; and 
it has received judicial approbation. In New York, it was 
held by Chancellor Watwortn, in Beekman v. The 
Saratoga and Schenectady Rail Road, 3 Paige’s Rep. 45, 
that the ascertaining the damages by commissioners, was 
not repugnant to that part of the Constitution of that state 
which preserves the trial by jury. In Livingston v. The 
Mayor of New York, 8 Wendell, 85, the same point was 
ruled unanimously, both in the Supreme Court and in the 
Court of Errors. In Livingston v. Moore, 7 Peters, 469, 
the distinction upon the words “ trial by jury” is explicitly . 
expressed by the Supreme Court of the United States. It” 
arose upon these words in the Constitution of Pennsylvania, 
“ Trial by jury shall remain as heretofore.” The Court 
say, “the distinction between trial by jury, and inquest 
of office is so familiar to every mind, as to leave no suffi- 
cient ground for extending to the latter that inviolability, 
which could have been intended only for the former.” In 
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the same light does the subject seem to have been viewed Dre. 1837. 
by our legislature in passing a variety of acts. Not to Raw Roap 
mention the numerous charters for roads and canals, with s. 
provisions similar to that now before us, the first mill act Dav. 
and those for partition and others, substitute commissioners 
for a jury to assess the value in the one case, and to make 
the division in the other, with power to charge one lot 
with money to be paid to the other. 
The opinion of the Court is, that it was competent to 
the legislature to adopt the mode it did, for the assessment 
of the damages to the defendant. _. 
It is further objected, that the charter takes more than 
the right of eminent domain authorizes. It is said, that 
the public is only entitled to the use of private property, 
leaving the property and right of soil in the proprietor ; 
and that here the whole fee is taken and not for the public, 
but for the company, which is but a private corporation. 
The doctrine of the common law is, that the public has 
only an easement in the land over which a road passes, 
and that the right of soil is undisturbed thereby. The 
reason is, that ordinarily the interest of the public requires 
no more.’ Every beneficial use is included in the ease- 
ment, in respect at least to such highways as existed at 
the time the principle was adopted, and to which it had 
reference. But if the use requisite to the public, be such 
an one as requires the whole thing, the same principle 
which gives to the public the right to.any use, gives the 
right to the entire usey~upon paying adequate compensa- 
tion for the whole. It is for the legislature to judge, in 
cases in which it may be for the public interest to have 
the use of private property, whether in fact the public _/ 
good requires the property, and to what extent. From the 
great cost of this road, from its nature and supposed 
utility, it seems to be contemplated to preserve it perpetu- 
ally, or for a great and indefinite period. All persons are 
excluded from going on it, unless in the vehicles provided 
by the public or its agents; and to enforce that provision 
and adequately protect the erections from injuries, it may 
be requisite to divest the property out of individuals. But 
whatever may be the rights of the public in this respect, 
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Deo. 1837. the question does not arise in the present stage of the 

Rau. Roan the controversy. The charter seems to be ambiguously 

Company . , 

». expressed upon this part of the subject. It bears the 

Davis. marks of having been drawn for a perpetual charter, and 
to have lost that character by the addition of the last sec- 
tion, without corresponding alterations in those preceding. 
We suppose it clear, however, that it was intended to 
divest the right of soil at all events for the corporate term 
as now fixed, or as it may be extended. It seems 
equally clear, notwithstanding the words of perpetuity 
in the 16th and 25th sections, that no more is divested out 
of the defendant, than, upon the whole act, is vested in 
the corporation, or may be vested in it by a future act. 
As this may in that way continue forever, the legislature 
properly required the whole property to be paid for. But 
the rights of the defendant are not therefore necessarily 
extinguished. There may be a reversion in him, that will 
come into possession at the forfeiture or expiration of the 
charter. If so, at the proper periods, and when the ques- 
tion shall be presented in the proper form, it will doubtiess 
be decided. At present, the only question is, whether the 
land shall be condemned for the purpose of the road, and 
on what terms; and the right of soil is not, in our opinion, ' 
involved. To condemn it, there must bea report confirmed 
and recorded; but the effect of that proceeding on the 
right of property, can only be determined, when a suit is 
brought, founded on the right of property. It would be 
improper that the present judges should volunteer their 
private opinions on it. 

Upon the supposition that the legislature may take the 
property to the public use, it is next said, that this taking 
is not legitimate, because the property is bestowed on 
private persons. It is true that this is a private corpora- 
tion; its outlays and emoluments being individual pro- 
perty ; but it is constituted to effect a public benefit, by 
means of a road, and that is publici juris. In earlier 
times, there seems to have been a necessity upon govern- 
ments, or at least it was a settled policy with them, to 
effect every thing of this sort by the direct and sole agency 
of the government. The highways were made by the 
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public, and the use was accordingly free to the public, Dro. 1837. 
The government assumed the exclusive direction as well Raw Roap 
as authority, as if they chose to be seen and felt in every wae 
thing, and would avoid even a remote connection between Davis. 
private interests and public institutions. An immense and 
beneficial revolution has been brought about in modern 

times, by engaging individual enterprise, industry, and 
economy, in the execution of public works of internal 
improvement. The general management has been left to 
individuals, whose private interests prompt them to con- 

duct it beneficially to the public; but it is not entirely 
confided to them. From the nature of their undertaking 

and the character of the work, they are under sufficient 
responsibilities to insure the construction and preserva- 

tion of the work, which is the great object of the govern- 

ment. The public interest and control are neither 
destroyed nor suspended. The control continues as far 

as it is consistent with the interests granted, and in all 

cases as far as may be necessary to the public use. The 

road is a highway, although the tolls may be private pro- 

perty, by force of the grant of the franchise to collect 

them. It is a common nuisance to allow it to become 
ruinous, or to obstruct it. The government may, upon 
sufficient cause, claim a forfeiture of the charter, or com- 

pel the execution and repairs of the road by those under- 

taking them, by any means applicable to other persons 
charged with the like duties in respect to other highways. 

The difference is, that the corporation, in lieu of the sove- 

reign, has the custody and property of the road, and the 
collection of the tolls, in reimbursement of the cost of con- 
struction and remuneration for labour and risk of capital. P 
As to the corporation, it is a franchise, like a ferry or any 

other. As to the public, it isa highway, and in the strict- 

est sense, publici juris. The land needed for its construc- 

tion is taken by the public for the public use, and not 
merely for the private advantage of individuals. It is only 

vested in the company for the purposes of the act; that is, 

to make the road. This case is therefore essentially differ- 

ent from that of Hoke v. Henderson, 4 Dev. Rep. 1, which 

was so much insisted on at the bar. There, the office, a 
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Dec. 1837. subject of property to a certain extent, was taken from 
Rau Roan One and vested in another, exactly in the same state and 


to the same public purposes as it was held by the first. 
The public interest was in the service of the officer, being 
precisely the same, with either person for the incumbent. 
It was therefore taken solely for the benefit of the new 
appointee, which could not be supported. But in this 
case, the land is taken from the defendant for a public 
purpose, to which it had not been applied while in his 
hands. It is taken to be immediately and directly applied 
to an established public use, under the control and direc- 
tion of the public authorities, with only such incidental 
private interests, as the legislature has thought proper to 
admit, as the means of effecting the work and insuring 
a long preservation of it for the public use. 

It is the opinion of the Court, that no one of the objec- 
tions is sufficient to arrest the proceeding for condemna- 
tion, and that the judgment of the Superior Court must be 
affirmed. This will be certified to that Court, that a writ 
of procedendo may issue thence to the County Court. 


Per Curiam. Judgment reversed. 


HENRY ADCOCK v. ALFRED FLEMING. 


Where the plaintiff received notes in discharge of one which he held against 
the defendant, and the latter refused to endorse them, but promised to pay 
them, if the plaintiff should fail to collect them, it was held, that the prom- 
ise was a guaranty of the notes; and that an action upon the promise was 
not within the jurisdiction of a single magistrate. 

The cases of O’ Danger v. Cutler, 1 Dev. Rep. 312, and Bell v. Ballance, 
Ibid. 393, approved. 


Arrer the new trial granted in this case at the last 
term, (ante, p. 225,) it came on to be tried again at Chat- 
ham, on the last Circuit, before his Honor Judge Saun- 
pers, when it appeared that the defendant was indebted 
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to the plaintiff upon a note in a balance of twenty-five Drc. 1837. 
dollars; that in discharge of this balance the defendant ~Apooen ” 
passed to the plaintiff two notes payable to the defendant, oe 
amounting together to that sum ; that the defendant refused 

to endorse these notes, but engaged to pay the amount if 

the plaintiff should fail to collect them; that the plaintiff 
received them upon the faith of this promise, and surren- 

dered the note which he held of the defendant. The plain- 

tiff having failed to collect the notes, and having given due 

notice of the failure, warranted the defendant upon this 
promise. His Honor instructed the jury, that if the prom- 

ise relied on were to pay the balance due on the old note 

at the time of settlement, the plaintiff might recover in 

this action, but if the promise were to make good the two 

notes delivered to the plaintiff in discharge of the old note, 

then the plaintiff could not recover. The jury found a 

verdict for the plaintiff; and the defendant appealed. 


Neither of the parties were represented in this Court. 


Gaston, Judge-—When this case was formerly before 

us, we were of opinion that the plaintiff could not recover, 
>} because his claim was founded on a guaranty, of which a 
single justice had not jurisdiction. It is now presented to 
us under an aspect somewhat different. (His Honor here 

” stated the facts of the case as above, and then proceeded.) 
_ -—It is difficult to define with precision the nature of the 
* demands of which the legislature has given cognizance to 
magistrates, and we can only hope to approach this pre- 
cision by adhering steadily to the principles sanctioned by 
former adjudications. In the case of O’ Dwyer v. Cutter, 

1 Dev. Rep. 312, the defendant, for value received, had 
transferred to the plaintiff a note of Arthur Lawrence, for 
ninety-five dollars, and covenanted under seal to guaranty 
‘the said note to the plaintiff, and the Court held that the 
jurisdiction of a justice under the act of 1820 (see 1 Rev. 
Stat. c. 62, sec. 6,) did not embrace the case; that the 
subjects of such jurisdictions were “bonds, notes, and 
liquidated accounts ;” that here there was a guaranty 
under seal on which the sole remedy was by action of 
covenant to recover damages for the non-performance of 

Vo. m1. 60 
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Dec. 1837. the covenant. This was not indeed a direct decision upon 

Aveocx the import of the terms used in the acts (see 1 Rev. Stat. 

Fureinc, “2% supra) giving jurisdiction to magistrates of demands 

’ under sixty dollars, which are “debts and demands for a 

balance due on any specialty, contract, note or agreement, 
or for goods, wares and merchandize sold and delivered, or 
for work or labour done, or for specific articles due by 
obligation, note or assumpsit.” But we regard it as neces- 
sarily settling the import of these terms, since the act of 
1820 extended the jurisdiction over the same subjects. 
which were embraced in the former acts, wherever the 
balance was evidenced by bond, note, or liquidated 
account. If the demand of O’Dwyer would have fallen 
within the magistrate’s jurisdiction, had it been for a sum 
less than sixty dollars, the extended jurisdiction of the act 
of 1820 would have embraced it because “‘ due on a bond.” 
We therefore felt ourselves bound to hold, whatever might 
have been our opinion but for the adjudication referred to, 
that a single magistrate had not jurisdiction of promises to * © 
guaranty a note passed away for value. In the case of 
Bill v. Ballance, 1 Dev. Rep. 393, it was decided, that 
where goods were sold to be paid for in notes, the vendee ¢ 
agreeing to take back the notes if not good, the vendor was 
authorized, on ascertaining the insolvency of. the payers, 
to return the notes, and upon a tender and refusal, was * 
remitted to his contract for the goods sold, and if the price 
thereof did not exceed the sum of sixty dollars, he might « 
warrant for that price as a balance due for goods, wares, 
and merchandize sold and delivered. The principles to 
be extracted from these decisions are, that one may war- 
rant for a sum under sixty dollars due upon a contract 
originally cognizable before a single magistrate, where 
that contract remains in force; and that such a contract” 
is not extinguished by receiving notes upon a condition to® 
become a payment if collected, and to be returned if they 
cannot be collected, although by the terms of the condi- 
tion an obligation is imposed upon the creditor to use due 
diligence to procure the collection; but that a warrant 
will not lie upon a promise to guaranty notes which have 
either been purchased or received in satisfaction of a pre- 
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existing demand. The distinction may perhaps for prac- Dec. 1837. 
tical purposes be thus stated. A plaintiff may warrant "Apooox: 
upon any demand of which in terms jurisdiction has been Fyne. 

given toa magistrate, although the investigation of the A plaintiff 
demand may lead to inquiries into subjects of which direct font upon 
jurisdiction has not been given. But a warrant cannot be @»y aw 
sued out upon any demand of which the law has not given = 

jurisdiction to a magistrate. on na god 
Applying these principles to the case now under consi- been given 


deration, we are led to the conclusion, that there was — 
error in the instructions given to the jury. His Honor (as although 
we understand his charge,) gibmitted to them as a ques- po of 
tion of fact, whether the promise made at the time of the demand 
transferring the notes to the plaintiff might not be ienaioien 
regarded as a mere promise to discharge the balance into *u> 
unpaid on the old note. No doubt, where a note has which 
been simply received on account of an existing debt, the yee 
presumption is that it was taken, not in satisfaction, but not been 
as a mode of procuring satisfaction thereof; and if it can- &™ 
not be collected after the exertion of due diligence, the 
creditor is remitted to his original demand. But upon the 
evidence set forth in this case, the notes were not taken as 

a mode of procuring satisfaction, but in discharge of the 

balance due the plaintiff; they were thus taken because 

of the promise of the defendant to pay the amount called 

for by them, or any part thereof, if not collected from the 

makers of the notes: the old note thus satisfied was deliv- 

ered up to the defendant; and the remedy of the plaintiff 

is not upon that old note, but altogether upon this promise. 

Now this promise must be viewed as identical with a 

promise to guaranty the notes. There is no essential 
difference between an undertaking to pay the amount if 

it cannot be collected upon the notes transferred, and an 
undertaking to make good the amount of the notes so 
transferred. The judge either submitted to the jury an 

inquiry of fact which the evidence did not warrant—or 

held that a justice had jurisdiction of an action founded 

upon this special promise. The judgment is to be reverse 

and a new trial directed. 


Per Curiam. Judgment reversed 
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IN THE SUPREME COURT 


HENRY WRIGHT, qui tam, ». DAVID M‘GIBBONG. 


A return by the sheriff of satisfaction to an execution issued on a judgment 
for a debt infected with usury, is not sufficient evidence of the receipt of 
the usurious interest, to charge the lender in an action for the penalty. 


Tis was an action of pest, to recover the penalty 
imposed by the statute against usury. On the trial before 
his Honor Judge Saunpers, at Guilford, at the last Circuit, 
it appeared in proof, that one Alcy Merrett, had borrowed 
one hundred and twenty-five dollars of the defendant, who 
took a note at twelve month® for one hundred and thirty- 
nine dollars, on which he brought suit and obtained a judg- 
ment, and sued out a fi. fa. This execution was returned 
“ satisfied,” by the sheriff, and was so entered on the 
clerk’s execution docket. There was no evidence of the 
money being paid to the defendant, unless the above 
return and entry be considered such evidence. His Honor 
being of opinion against the plaintiff, he submitted to a 
non-suit and appealed. 


W. A. Graham, for the plaintiff, contended, that the 
return of satisfaction on the execution by the sheriff, and 
its entry on the clerk’s docket, was prima facie evidence 
of a receipt of the money by the plaintiff in the execution. 
That the receipt by the sheriff was a receipt by the plain- 
tiff; and he referred to the case of Dawell v. Vannay, 3 
Dev. Rep. 43. 


J. T. Morehead, for the defendant, insisted, that an 
actual receipt by the lender was necessary to constitute an 
usurious taking; and in support of his position, cited the 
cases of Isom v. Johns, 2 Mumf. Rep. 272, and Cator v. 
Stokes, 1 Maule & Selw. 600. 


Dante, Judge.—The offence of usury is not complete 
until the lender has actually received the excess of interest 
in money, or money’s worth. Maddock qui tam v. Hammet, 
7 Term Rep. 180. The defendant had made a loan of one 
hundred and twenty five dollars, and taken the note of 
the borrower at twelve months thereafter for one hundred 
and thirty-nine dollars. He obtained a judgment on the note, 


*. 
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and sued out execution, and the sheriff returned the same Dro. 1837. 
“ satisfied,” and it was so entered on the clerk’s execution Went 
docket. The question was, whether the after-mentioned eneiien 
return by the sheriff was sufficient evidence of the fact 
of the defendant’s having received the amount of the 
execution, or the illegal excess of interest for the money 
loaned. The judge was of the opinion, that the return of 
the execution “satisfied,” was not of itself sufficient 
evidence that the defendant had actually received usurious 
interest on the money loaned. The two authorities cited 
by the defendant’s counsel, although not exactly in point, 
are very strong in support of the opinion of the judge. 
In assumpsit for money had and received, it is a rule that 
the plaintiff must prove that the money came into the 
hands of the defendant. 2 Stark. Ev. 62. In lsomv. 
Johns, 2 Mumf. Rep. 272, the Court held that money 
» levied by the sheriff under an execution issuing on a judg- 
ment which is afterwards reversed, cannot be recovered 
back in assumpsit on a count for money had and received, 
without proof that the money was actually received by the 
plaintiff in that execution, or applied to his use. In Cator, 
Assignee, v. Stokes, 1 Maule & Selw. 600, it was held, that 
the sheriff’s return to a writ of fiert facias, that he has levied 
the money, is not sufficient evidence to prove that he has 
paid it over to the judgment creditor, so as to charge the 
latter with the receipt of it in an action for money had 
and received, brought by the assignees of the first defen- 
dant, a bankrupt. The defendant may have repented, and 
taken only the principal and legal interest; or it may be 
that he has never received either principal or interest. 
We are of the opinion, that the judgment rendered in this 
case was correct, and that the same must be affirmed. 


Per Curiam. Judgment affirmed. 
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GoopsrEap 


vw. 
Wetts. 


IN THE SUPREME COURT 


JOHN GOODBREAD Adm’r of DAVID DICKEY, Chairman, &c. for 
the use JOHN HALFORD v. NEWMAN WELLS, et al. 


The death of the master excuses the performance of the covenant for teaching, 
boarding, &c. required to be inserted in the indenture of apprenticeship; 
but if he covenant to do a collateral act, as to give the apprentice a horse, 
his executors are bound to perform it. 

A master has the whole term of apprenticeship to perform his stipulation to 
teach the apprentice; and if he dies without performing it, but so long 
before the expiration as to leave time for performance had he lived, no 
action lies for a breach of it. 


Tmis was an action of covenant, brought for the 
benefit of an apprentice against the administrators of his 
master, upon an indenture of apprenticeship, containing, 
besides the usual stipulations on the part of the master, 
one that he should give the apprentice “at freedom one ™ 
horse worth fifty dollars over and above what the law 
allows.” The deed was executed in 1820 ; the master died 
in the fall of 1823; and the apprentice came of age in 
the fall of 1827. The plaintiff assigned five breaches, » to 
wit,— 

Ist. That the apprentice was not learned to read and 
write in the lifetime of the master. 

2nd. That the apprentice was removed out of the county 
in the lifetime of the master. 

3d. That after the death of the master the apprentice 
was not properly clothed and fed. 

4th. That after the death of the master, the apprentice 
was not learned to read and write. 

5th. That after the death of the master, and when the 
apprentice came of age, his freedom suit, and a horse worth 
fifty dollars were not delivered to him. 

Plea, performance. 

. On the trial at Rutherford, on the last spring Circuit, 
before his Honor Judge Pearson, the plaintiff proposed 
to introduce evidence in support of the third, fourth, and 
and fifth breaches, but his Honor was of opinion, “ that no 
breach after the death of the master could be supported ; 
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that from the nature of the subject-matter of the contract, Dxc. 1837. 
it terminated by the death of either the apprentice or the Goonantap 
master; that the representative of the master was not wy. 
entitled to the services of the apprentice and was not 
bound to carry out the covenant; and had acted right in 
refusing to have any thing to do with him.” The 
plaintiff then proposed to prove that the master had 
removed from the county of Rutherford, and carried the 
apprentice with him; but the Court was of opinich that 
this breach could not be sustained, as there was no stipu- 
lation to the contrary in the covenant. 

The plaintiff then proved in support of the first breach, 
that the apprentice was not able to read or write, and 
barely knew his letters. The defendant, for the purpose 
of showing that the master in his lifetime had evinced no 
disposition to break this part of his covenant, then proved 
that the boy had been sent to school by him some few 
weeks ; that he was small and sickly, and not well able to 
work. 

His Honor charged the jury, “ that it was the province 
of the Court to put a construction upon the covenant; and 
tat it did not require the master to learn the boy to read 
and write at any particular time of the apprenticeship, 

ybat allowed him the whole period to perform this stipula- 
“tion ; and if they believed there was reasonable time after 
the death of the master in 1823, before the boy’s arrival 
at age in 1827, in which to have learned him to read and 
write, then there was no breach in this‘respect in the life- 
time of the master: that the master had his election to 

_ learn the boy to work first and then to read and write, or 
torlearn him to read and write first, and then to work: 
and that by his death the contract was terminated ; and 
unless there had been a breach in his lifetime, the plaintiff 
was not entitled to recover.” The defendant had a ver- 
dict; and the plaintiff appealed. 

Burton and Caldwell, for the plaintiff. 


Swain, for the defendant. 


Dantet, Judge.-—We have examined this case; and we 
are of opinion, that the judge was correct as to the law 
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Dro. 1837. ypon each and every point decided by him, except one. 
Goopsrazap The covenants which the law required the master to enter 
_ ae into, and which this indenture contained, were, as we 

think, discharged and released by the death of the master. 
But we see that Harman, the master, in this deed agreed 
to do a thing, at the coming of lawful age of the appren- 
tice, which the acts of assembly (1 Rev. Stat. c. 5, sec. 3,) 
did not require him to covenant for in the indenture. He 
agreed “ to give him” (J. Halford,) “ one horse worth fifty 
dollars over and above what the law allows.” The 
administrators of the master cannot plead the act of 
Providence, the death of the covenantor, as a discharge 
of this undertaking, as he well might, in not himself com- 
plying with those stipulations which the act of assembly 
had actually required the master to covenant for, and the 
master himself to do and perform, or have performed, 
during the time the relationship of master and apprentice 
continued. That relationship was dissolved by the death 
of the master. This isolated covenant to furnish the 
horse worth fifty dollars, rests on the footing of any 
other undertaking by deed that a man will do a particu- 
lar thing, lawful in itself, at a future day. If the magn 
who thus covenants dies before the day of performance, 
the obligation to do the thing or have it done, devolves» 
upon his personal representative ; and if he fail, the la 
will give the covenantee his action to recover damages. 
We therefore are of opinion, that a new trial must be 
granted. 


Per Curiam. Judgment reversed. ° 
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DEN ex dem. ELI HARRELL et Ux. v. MARGARETT HOSKINS. —Hoanins. 





In a will, the words “ my will and desire is, that all my property that I have 
not before given away and lent, to be equally divided betwcen,” &c., carries 
to the devisees every reversionary interest of the testator which has not . 
been before specifically devised, whether they were in his contemplation 
or not, and whether known or unknown by him, unless there is a manifest 
intention to confine them to other interests; and a subsequent contingent 
limitation to the children of one of the devisece, is not sufficient to raise 
this intention. 


Esecrment, in which the following facts were submit- 
ted, as a case agreed, to Pearson, Judge, at Gates, on 
the last Circuit. 

William Gatling the elder died in the year 1809, having 
first made his will, which was duly proved, in which, after 
the common recital of an intention to dispose of all his 
“ goods and estate,” he proceeded as follows : 


“T lend unto my son William Gatling my sand bank 
“land, and the land which I bought of, &c., and also all 
‘emy land that I have not lent and given away, during his 
“ natural life. I also lend unto my son William Gatling 

™ the following negroes, viz., &c., during his natural life. 
“ Also I lend, after the death of my wife Selah Gatling, 
“unto my son William Gatling, all the land as (that) I 
“ before lent to her during her natural life. 

“ My will and desire is, that all my property as (that) 
“TI have not before given away and lent, to be equally 
“ divided between my son William Gatling and Elizabeth 

*“ Bond, and my wife Selah Gatling and Etheldred Boyd 
“ Gatling, to them and their heirs forever. 

* My will and desire is, that if my son William Gatling 
“ should have any children lawfully begotten, then I give 
“all the property as (that) I lent unto my son William 
“ Gatling, to them and their heirs forever.” 


William Gatling, the devisee, died without issue. The 
feme \essor of the plaintiff was a grandchild of the testator. 
If William Gatling the younger took in fee, then judgment 

Vou. n. 61 
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Dre. 1837. was to be entered for the defendant. If he took an estate 
Harrect for life, with a contingent limitation to his children in fee, 





v. 
Hoskins. 


and the ulterior interest descended to the heirs at law of 
the testator, judgment was to be entered for the plaintiff 
for one undivided half of the premises. If this ulterior 
estate passed under the residuary clause of the will, then 
the lessees of the plaintiff were entitled to one undivided 
fourth part, and the judgment was to be entered accord- 
ingly. 

His Honor gave judgment for one-half of the land in 
dispute; and the defendant appealed. 


Iredell, for the defendant. 
No counsel appeared for the plaintiff. 


Gaston, Judge.—We collect from the transcript in this 
case, that a general verdict was rendered for the plaintiff, 
subject to the opinion of the Court, upon a case agreed, as 
to the legal construction of the will of William Gatling the 
elder. If under that will William Gatling the younger 
took a fee simple in the lands in controversy, it was agreed 
that judgment should be rendered for the defendant ; if he 
took an estate for life with a contingent limitation there- 
after to his children, and the ulterior estate of the testator 
descended to the testator’s heirs at law, the plaintiff was 
to have judgment for an undivided half of the premises set 
forth in the declaration; but if this ulterior estate was 
disposed of by the will under what was claimed to be a 
residuary devise, then the plaintiff should have judgment 
for an undivided fourth part only of the premises. The 
Court below adopting the second of these interpretations, 
gave the plaintiff judgment for a moiety; and the defend- 
ant appealed. 

It is clear that William, the son, did not takea fee. The 
will in terms restricts the devise to him to a devise for life, 
and the devise to his children, if he should have any, is to 
them as purchasers. 

The only question admitting of controversy, is whether 
the testator made any disposition of the ulterior interest in 
him remaining after the devise to his son William for life ; 
and the devise to William’s children in fee. The clause 
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which is supposed to contain this disposition is in these Dec. 1837. 
words: “ My will and desire is, that all my property as Harre.t 
I have not before given away and lent, to be equally a 
divided between my son William Gatling, and Elizabeth 

Boyd, and my wife Selah Gatling and Etheldred Boyd 
Gatling, to them and their heirs forever.” The words The words 
“all my property,” unless they are explained by other poke I 
words in the will to have a different meaning, embrace clude 

. , , . , every 

every subject of property and every interest therein which thing, un- 
belonged to the testator. The word “estate” is confess- — 
edly sufficient for these purposes; and in holding it to be to the con 


thus sufficient it has been said to import the entire pro- Me 'The 
perty of the testator, Nichols v. Butcher, 18 Vesey, 193. case of 
That the word property, if not so qualified by the context al 1 
as to require a narrower signification, comprehends the oe 
real estate of the testator, was said by this Court in Doe me 
v. Hyman, 1 Dev. 333, to be fully settled. If it were not, 
it is manifest in this case, that the testator meant by it real 
as well as personal property. Every subject of disposition 
mentioned in the will is fully given away, except the lands 
aad negroes lent to his son for life. The clause under 
consideration speaks of property not before given away or 
lent—and there is nothing to which the term property 
before leat can apply, except to these lands and negroes, 
and these are certainly both comprehended under the 
designation of property in the clause immediately follow- 
ing, in which he gives to the children of William “ all the 
property as I have before lent to my son William.” The 
devise then of all the property not previously disposed of, 
either by gift or loan, is a residuary devise, and will carry 

«»With it every reversionary interest in the testator which 
has not been specifically devised, whether such interest 
were in the contemplation of the testator or not, and 
whether it were known or unknown to him—unless it 
expressly appear upon the will or be necessarily inferred 
from it, that his intention was confined to pass other estates 
and interests only, and actually to exclude such reversion 
therefrom. Doe, lessee of Cholmondeley v. Weatherby, 
11 East, 332. Doe, lessee of Wells v. Scott, 3 Maule and 
Selw. 300. Goodright lessee Buckinghamshire v. Down- 
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Dec. 1837. shire, 2 Bos. and Pul. 600. The true inquiry, then is, 
Harreuzt whether it be manifest on the will that the testator intended 
Hosxins, to exclude this reversion from the operation of the residu- 





ary devise. 

We regret that we have not had the benefit of an argu- 
ment on the part of the plaintiff, and that we are left to 
discover as well as we can the views which the Court 
below took in forming its judgment. We presume that 
the train of reasoning which led to this result was substan- 
tially as follows: The alleged exclusion is not indeed to 
be found in words, but it is to be inferred from an examina- 
tion of the different parts of the will. In the first place it 
is to be observed, that the testator, in a prior part of the 
will, lends to his son William not only the land therein 
named, but also “ all the land not otherwise lent and given ; 
and after this general disposition proceeds expressly to 
lend to his son, after his wife’s death, the land which had 
been lent to her for life. From this it would seem, that 
in the devise of all the land not otherwise lent, the testator 
did not suppose any interest in land included, in regard to 
which land he had made a previous partial disposition, 
and therefore deemed it necessary to subjoin an express 
devise of the land before lent to his wife. And it might 
have been thought, that having thus ascertained that the 
testator, in speaking of land not before lent or given, had 
reference only to the corpus, and not the interest in it, we 
ought to understand him when afterwards devising and 
bequeathing all the property not before lent or given, as 
confining the disposition to the things not before disposed 
of, and excluding therefrom undisposed interests in those 


partially disposed of. Besides, this residuary devise is ofp» 


property not before given away or lent; yet immediately 
afterwards comes a clause making a contingent gift to the 
children of his son of the land lent to him for life. Now 
if all the testator’s interest in this land, except the life 
estate devised to William, be included in the residuary 
devise, this last limitation is repugnant to that devise, and 
in the construction of every instrument care should be 
taken to reconcile all its parts to each other. 

It is not to be denied that this train of reasoning has 
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much fo. ce, and that if it were necessary for the residuary Dec. 1837. 
devisees, to establish an actual intent in the testator to Harreut 
pass the reversionary interest, it would be an argument poscixs 


difficult for them to encounter. But as the words of the 
residuary devise do, in their ordinary, as well as legal 
import, comprehend this reversion, the argument to be 
successful should establish a manifest intent in the testator 
not to include it. This we think it does not show. It 
does not follow, that because the testator supposed or 
apprehended that a devise of Jand not before given or lent 
did not pass a reversionary interest in the land previously 
lent; he intended to exclude such an interest from the 
operation of a devise of all his property not before given 
or lent. It is indeed true, that the word land, unexplained, 
is sufficient to embrace not only the land itself, but the 
sinterest of the testator in it, but it is not so appropriate 
for that purpose as property or estate. It may well be, 
therefore, that in using the words “all my property,” he 
might mean all his interest or ownership of every kind 
in the subjects of property, although in using the word 
land, he either meant, or feared that others might think 
that he meant, to pass the thing itself, and not his estate 
in it, and in the latter case deemed it advisable to subjoin 
an additional express clause, either to dispose of that 
estate, or to remove all doubts that it had been disposed 
of. The residuary devise, and the following clause, ought 
indeed to be reconciled; but for this purpose, it does not 
appear to us necessary ,to give to the residuary devise the 
restricted construction which this argument requires. 
The latter clause may, without violence, be regarded as 
containing an exception out of, or rather qualifications of 
the former devise. There is no improbability in supposing 
that the testator having neglected until the close of his 
will to provide for the contingency of his son William 
leaving children, it then presented itself to his considera- 
tion, and presented itself with the more force, because of 
his perceiving the effect of the immediately preceding 
devise, taken in connection with the former dispositions to 
his son. Courts of justice, in many cases, cannot hope to 
define with certainty the intentions of testators. It is, 
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Dec. 1837. safer, when words are found in a will, which by usage 


Harrew. 


v. 
Hosxins. 


and legal interpretation embrace certain devisable interests, 
and are used without qualification or explanation, to 
understand the testator as meaning what he says, rather 
than to indulge in the hopeless pursuit of making out his 
meaning, by a refined and minute analysis. Things and 
interests embraced within the disposing words of a will 
must be taken to pass by them, unless there can be found 
a declaration plain to the contrary. Church v. Munday, 
15 Ves. 406. In the present case, it is the more incum- 
bent upon us to adhere to this safe rule, for the departure 
from it which the plaintiff insists upon, will have the effect 
to cause a partial intestacy, when it is apparent from the 
introductory words of the will, that the testator intended 
to make a disposition of all “ his estate and effects.” 

The judgment in the Superior Court is to be reversed 5, 
and the plaintiff is to have judgment here for one undi- 
vided fourth-part of the premises~ contained in his 
declaration. The plaintiff is entitled to have his costs of 
the Court below, and the defendant recovers costs in this 
Court. 


Per Curiam. Judgment accordingly. 


DEN ex dem.GEORGE BROOKS ». JOHN ROSS. 


An exception, which was intended to bring under review the construction of 
a deed, cannot be considered, where the terms of the deed are not given 
in the case stated, nor the deed itself certified as a part of it. And the’ 
judgment will be affirmed, although it may not be perceived that it was 
right, if it do not appear to be wrong. 


Esecrmenrt, tried at Stokes, on the last Circuit, before his 
Honor Judge Saunpers. 

The case made out by his Honor for the Supreme 
Court, upon a verdict for the defendant, and an 
appeal by the plaintiff, stated, that the question was 
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one of boundary, both parties claiming under one Richard Dec. 1837. 
Bowman. That the lessor of the plaintiff offered in Dewex d. 
evidence, a deed from Bowman to one John Perry, under Bsooxs 
whom he claimed, dated July 1800, the calls of which — Ross. 
were, “ beginning at a black oak, thence 1434 poles, to a 
grub,” &c. That the dispute was, as to the second line: 

that the black oak, the beginning corner, was adniitted ; and 

that thence, the course and distance would run so as to 

cover the land in dispute. 

The case further states, that “ no evidence being offered 

to fix any of the corners except the beginning, the lessor of 

the plaintiff contended he had the right to run according 

to the calls of his deed.” That the defendant offered a 
deed from Richard Bowman to himself, dated March, 

1818, the boundaries of which he contended to be accord- 

ing to certain corners and lines, which he introduced 
testimony to establish, and which, he contended, covered 

the land in dispute. This deed was not made a part of 

he case, nor were the boundaries of the land, conveyed 
“in it set out in the case. 

_ His Honor charged the jury, that the lessor of the 
plaintiff would be entitled to hold the lands according to 
ithe calls in the deed from Bowman to Perry, unless the 
defendant had shown a different boundary, and an 
adverse possession for more than seven years. That 
whether the land had been run and marked as testified to 

by the defendant’s witness, and whether these were the 

calls in the defendant’s deed, and whether he had held 
possession adversely for seven years according to these 
boundaries, were questions for them. Verdict and appeal 

as stated above. 


James T. Morehead, for the plaintiff. 
W. A. Graham and Boyden, for the defendant. 


Rurrin, Chief Justice. —The Court is unable to perceive 
any error in the record, or, indeed, to discover satisfacto- 
rily the question it was intended to present. 

The case sets out by saying that the question in the 
cause was one of boundary. It then states the des- 
cription of the land contained in the deed to the 
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Dec. 1837. lessor of the plaintiff; and an instruction to the jury that 
Den exd. it covered the land in dispute; and that the plaintiff was 


Brooks 
». 
Ross. 


entitled to a verdict, umless the defendant showed a different 
boundary with possession according to it. This can be 
understood only to mean, that the defendant’s deed by its 
descriptive words, must also cover the land claimed and 
possessed by him. There seems to have been no other 
point on which the case could have been determined 
adversely to the plaintiff; and hence we infer that the 
appeal was intended to bring under review the construe- 
tion placed on the deed to the defendant. But it is 
impossible upon this exception to raise that question; for 
it is not only silent respecting the construction put on it 
in the Superior Court, but it omits to set out any part of 
the contents of that deed, except the names of the parties, 
and the date. The Court cannot declare the meaning of 
an instrument, of the terms of which we are entirely 
uninformed. If there was error committed on that point, 
the plaintiff must submit to it, as he does not furnish Of 
with the means of correcting it. It is true, that it 
cannot be seen on this record that the construction. 
and judgment were right. But that is not sufficient : 
must appear that they were wrong. Without that docu+! 
ment or its contents being in the exception, it cannot be 
told whether there was error or not; and on that ground 
the judgment must be affirmed. 


Per Curiam. Judgment affirmed. 
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ALEXANDER GORDON ». VIRGIL M. RAINEY et al. 


Where the defendant entered into a penal bond to the plaintiff, with a condi- 
tion which recited that the plaintiff “ had contracted with the defendant to 
furnish a steam engine, Xc. and to put up a saw-mill frame of the best 
materials, &c. the said defendant to find every thing, erect the furnace 
and flue, &c., and to have the whole done in a convenient, durable, and 
workmanlike manner, &c., und to have the whole done” by a certain time, 
it was held, that the defendant was to furnish the engine and all the 
materials, and do all the work, and not the furnace und flue only; and 
that though there might be some ambiguity in the first part of the condi- 
tion, as to who was to furnish the engine, &c., yet by reading the whole 
instrument, it was clear that the defendant was bound to furnish all the 


materials and do every thing in discharge of his bond. 


Covenant upon the following instrument +—* Know all 
men by these presents, that we, Virgil M. Rainey, William 
M‘Murray and Vincent M‘Murray, are held and firmly 
bound unto Alexander Gordon, agent or president of the 
Union Steam Mill Company, in the sum of three thousand 
six hundred dollars, for which payment well and truly to 

tbe made, we bind ourselves, our heirs, executors, or 
,administrators, unto him the said Alexander Gordon, his 
heirs,administrators, executors, assigns, or successors, sealed 
*with our seals and dated this 20th day of February, 1836. 

“The conditions of the above obligation are such, that 
the said Alexander Gordon, agent or president, &c. hath 
contracted with the said Virgil M. Rainey, to furnish a 
steam engine, of power sufficient to drive two pair of 
four feet stones, with sufficient force to grind well and 
fast; and also to drive two saws, to saw fast, when the 
mills are not grinding ; and to put up a saw mill frame of 
the best materials, and framed steady, and the steam 
engine attached thereto, as well as to the grist mills, and 
fixed to the grist mills, so as to be easily detached when 
there shall be water to grind, the said Rainey to find 
every thing, erect the furnace and flue or chimney, for 
the smoke to pass from the furnace, and to have the whole 
done in a convenient, durable and workmanlike manner, 
for the sum of eighteen hundred dollars; and to have the 

Vou. u. 62 
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Dec. 1837. whole completed by the first day of May next, or June at 

Gorvon farthest. Now if the above bounden Virgil M. Rainey 

Ramey. Shall well and truly haVe the above-named work done, 
then the above to be void; otherwise to remain in full 
force and virtue. Signed and sealed the day and date 
above-written. 

“N.B. If any delay should happen by sickness, or 
the engine cannot be got to the mill as quick as anticipated, 
if the saw-mill shall be started by the first of July, it shall 
be thought sufficient; provided the grist-mills shall be 
started by the first of May or June.” 

The plaintiff assigned for breaches, that the said Rainey 
had not furnished an engine of the power specified ; that 
the said mills did not grind or saw well or fast in conse- 
quence of the want of sufficient power in the engine; that 
the saw-milliframe was of very bad materials, and very 
badly put up; that the furnace and flue or chimney were 
so badly constructed, as not to answer the intended pur- 
pose ; that the whole work was not done in a convenient, 
durable, and workmanlike manner, but was wholly worth- 
less; and that the mills had not been started for more than 
twelve months after the time mentioned in the obligation.” 
Pleas, the general issue, conditions performed. On the 
trial at Person, on the last Circuit, before his Honor Judge, 

— : § 
Saunpers, after the plaintiff had proved the execution of 
the bond, and read the conditions of it, his Honor 
informed the plaintiff’s counsel, that he should instruct 
the jury, that by the instrument declared on, the defen- 
dant, Rainey, was only bound to erect “the flue or 
chimney,” to find the materials for the same, and to 
construct it in a workmanlike, convenient, and durable 
manner, and in the time required by the instrument; and 
that the plaintiff was entitled to damages only for his 
having failed to do so. In submission to this opinion the 
plaintiff suffered a nonsuit, and appealed. 

P. H. Mangum and Norwood, for the plaintiff. 


W. A. Graham, for the defendant. 


Daniet, Judge.—The defendants, as obligors, entered 
into a penal bond in $3,600, to Gordon, the plaintiff, with 











OF NORTH CAROLINA. 489 


a condition. The commencement of the condition recites Dec. 1837. 
that Gordon had contracted with Rainey, the principal Gca»ox 
obligor, to furnish a steam engine, &c. Who was to mased 
furnish the steam engine, and do the other work mentioned 
in the condition is the question? We think, it is clearly 
to be collected, from reading the whole instrument, that it 
was not Gordon, the obligee in the bond, but that it was 
Rainey the obligor; and that, too, to exonerate himself 
from the penalty in which he had bound himself to Gordon 
in the bond. The subsequent part of the condition recites 
“ Rainey is to find every thing,” that he is “to have the 
whole done in a convenient, durable, and workmanlike 
manner for the sum of $1800;” and “to have the whole 
completed by the first of May.” The condition further 
proceeds as follows: “ Now if the above bounden Rainey, 
shall well and truly have the above namé@ work done, 
then the obligation to be void.” The construction put 

*‘upon the instrument by the judge, that Rainey was only 
bound to erect the flue or chimney, we think was entirely 
too limited. It seems to us that he was bound to furnish 
every thing necessary, which the entire work mentioned 
in the condition required to be furnished, and also all the 
articles required to be furnished; and have the whole 

work done in a workmanlike manner by the time mentioned 
in the covenant. This is the plain intention and under- 
standing of the parties, to be collected from reading the 
whole instrument; and the law requires it to be executed 
according to the intention, thus ascertained, viz. when the 
intention and meaning can be fairly arrived at, by reading 
the whole instrument. Any doubt which might arise as 
to who was to furnish all the things and do all the work, 
on reading the first part of the condition, is certainly 
explained by reading the residue of it. We think there 
must be a new trial. 


Per Curiam. Judgment reversed. 
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MARTIN WOOLAND »v. SAMUEL DEAN. 


The act of 1822 (1 Rev. Stat. ¢. 58, sec. 7,) for the relief of insolvent debtors, 
extends only to debts arising ex contractu, and not to those incurred for a 
penalty, or ex delicto. 


Tue plaintiff, as overseer of a road, warranted the 
defendant, one of his hands, for the penalty incurred by 
the latter, in failing to work on the road, obtained a judg- 
ment, and had a capias ad satisfaciendum issued thereon. 
The defendant, upon being taken by the ca. sa., gave a 
bond for his appearance at the next County Court, and 
notified the plaintiff of his intention to apply for the bene- 
fit of the actyof 1822, (1 Rev. Stat. c. 58, sec. 7,) passed 
for the relief of insolvent debtors. The plaintiff appeared, 
and opposed the application, upon the ground that thisi 
case did not come within the act. The Court being of that 
opinion, refused to administer the oath ; and the defendant 
appealed to the Superior Court. At Beaufort, on the 
last Circuit, his Honor Judge Dick, decided that the 
defendant was entitled to the benefit of the act; and the 
plaintiff appealed. 


Neither of the parties were represented in this Court. 


Dantet, Judge.—The debt in this case, for which the 
plaintiff obtained a judgment, was incurred by the defen- 
dant asa penalty inflicted by the law, for omitting to doa 
public duty, viz., working on the road. The legislature 
did not intend to extend the benefit of the act of 1822 to 
every description of debtors, who should be arrested under 
a writ of capias ad satisfaciendum. It was intended for 
the benefit of those who had voluntarily contracted or 
assented to a debt for which they might by law be arrested 
under a ca. sa. Where the judgment on which theca. sa. 


;issues is founded on any “ debt contracted either by note, 


bill, bond, open account or otherwise,” the defendant in 
such case shall be entitled to the benefit of the act. Debts 
incurred by persons in violating any of the statutes im- 
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posing penalties, or debts upon judgments in causes of Dec. 1837. 
action arising ex delicto, are not within the provisions of Wootaxp 


the act of 1822. Only such persons whose indebtedness 
arose in cases ex contractu were intended to be aided by 
the act. The defendant’s case is not embraced either in 
the words of the act, or in the meaning of the legislature 
that passed it. We are of the opinion that the judgment 
must be reversed. 


Per Curiam. Judgment reversed. 


EVE FULBRIGHT v. ARCHIBALD TRIT®. 


Where an original writ is returned “ not found,” a term is supposed to elapse 

» without suing out an alias. The suit is discontinued ; and if, at a subsequent 
term, an alias be sued, its date is the commencement of the action, and 
consequently, in an actiou for slander, if the words were spoken more than 
six months before its date, the statute of limitation is a bar. 


Tue plaintiff, on the 20th day of September, 1834, sued 
: a writ in case for slanderous words, commanding the 
sheriff to take the “ body of Henry Tritt for Archibald 
Tritt,” to answer, &c. At Fall Term, 1834, the sheriff 
returned the writ “executed on Henry Tritt—A. Tritt 
not to be found.” ‘No process issued from this Term against 
Archibald Tritt. At Spring Term, 1835, the plaintiff 
entered a nol. pros. as to Henry Tritt, and issued what 
the clerk instanced as an alias writ, but which was in its 
terms an original writ, against Archibald Tritt, returnable 
to Fall Term, 1835; and the sheriff returned the same 
“ not found.” Then a writ, which the clerk called a pluries, 
but which was in terms an alias, issued returnable to 
Spring Term, 1836. This was executed; and the defend- 
ant appealed and pleaded the statute of limitations. The 
speaking of the words, as charged in the declaration, was 
within six months of the issuing of the original writ against 
“Henry Tritt for Archibald Tritt,” but not within six 


v. 
Dean. 
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Dec. 1537. months of the date of the first writ issued against Archi- 
Fuancwr bald Tritt, which was on the 15th day of April, 1835. 


v. 
Tritt. 


His Honor Judge Serre, at Hay wood, on the last Circuit, 
was of opinion, that the plaintiff’s action was barred by 
the statute of limitations; and a verdict being rendered 
accordingly, the plaintiff appealed. 


Neither party was represented in this Court. 


Danie, Judge, after stating the case as above, pro- 
ceeded :—We agree with the judge, that the plaintiff’s 
action was barred by the act of limitations. If the original 
writ had been correctly issued against Archibald Tritt, 
returnable to Fall Term, 1834, as he was not arrested, the 
plaintiff should have issued an alias from that term. 
There was not an alias issued from that term, and the first 
suit was discontinued. The writ, which issued on the 
the 15th of April, 1835, against Archibald Tritt, must be 
considered the original in this action. The words were 
spoken by the defendant more than six,months before the 
15th April, 1835. We are of opinion that the judgment 
must be affirmed. 


Per Curiam. Judgment affirmed. 


f 


ABEL GRIFFIS v. WILLIS SELLARS. 


An action for a malicious prosecution cannot be sustained where a verdict 
and judgment of conviction have been had in a Court of competent jurisdic- 
tion, although the party was afterwards acquitted upon an appeal toa 
superior tribunal. 


Case for a malicious prosecution, tried before his Honor 
Judge Saunpers, at Orange, on the last Circuit. Plea— 
Not Guilty. 

On this trial the case was, that the defendant had 
preferred a charge against the plaintiff, and his brother 
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and mother, for mismarking his, the defendant’s hogs; Dec. 1837. 
that it was found a true bill at the November Sessions, Gnirris 
1833, of Orange County Court; and at the ensuing term gps ans. 
the plaintiff and his brother were convicted, and the 
mother acquitted; that the plaintiff and his brother 
appealed to the Superior Court, where they were acquitted. 
There was much other testimony on both sides, introduced 
by the defendant to show a probable cause, and on the 
other a want of it. The case was argued by the defend- 
ant’s counsel as one for the jury. Authorities were read 
and commented on to the jury—that in the absence of 
express malice, the circumstances well justified the defend- 
ant in believing the plaintiff guilty of the charge, and the 
fact that the plaintiff had been found guilty in the County 
urt, ought to satisfy them that the defendant had proba- 
cause for preferring the charge. + 
_“ The Court was not called upon to express any opinion 
“Whether the circumstances, if believed, constituted proba- 
“ble cause; and as this was of that class of cases in which 
“probable cause consists partly of matter of law, and 
“ partly of matter of fact, (29 Eng. Com. Law Rep. 313,) 
“ the judge charged the jury, that it was necessary for the 
“ plaintiff to show a prosecution by defendant, and its 
“ failure—malice on the part of the defendant in prefer- 
“ring the charge, and that it was made without probable 
“cause: that if the plaintiff had been guilty, it mattered 
“not as to defendant’s motives. So if defendant, from the 
“ circumstances, had grounds honestly to believe plaintiff 
“ guilty, although in fact he was innocent, it was a suffi- 
“cient defence to the action. That if the defendant had 
“ grounds for this belief, then he had probable cause for 
“ the prosecution, and the verdict should be for him. That 
“if the circumstances did not justify this belief, and the 
“jury should think the defendant had been influenced by 
“malice in making the charge—and malice in its legal 
“ sense was not mere ill-will, but an intentional injury to 
“ another, without just cause or excuse—then their verdict 
“should be for plaintiff.” The counsel for the defendant 
then requested the Court to instruct the jury, that the fact 
of the parties living near each other, and the hogs being in 
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Dec. 1837. the mark of the plaintiff, as had been proved in the course 


Gairrts 
v. 
Seniars. 


of the trial, justified the defendant in supposing that the 
hogs had been marked by the plaintiff. “The Court 
“stated to the jury, that these circumstances were to be 
“considered by them, and whether they justified the 
“defendant in the belief of the plaintiff’s guilt,—it was 
“for them to collect, after comparing them with the other 
“circumstances in the case. And the Court, not 
“ conceiving itself called upon for an opinion as to whether 
“probable cause had been shown if believed, and no 
“objection being taken to what was said in reply to the 
“special instruction prayed for, left the case to the jury.” 
A verdict was returned for the plaintiff; and the defend- 


ant appealed. 
Devereux, for the defendant. = 
W. H. Haywood, and W. A. Graham, contra. © 


Rurrin, Chief Justice.—The innocence of the plaintiff, 
and a bad motive in the defendant, though necessary, age 
not the sole or sufficient grounds of this kind of action. 
It is the interest of the public that there should be a fair 
investigation in every case of reasonable suspicion; and 
therefore the law, upon its policy, denies to one really 
innocent an action against him who promoted the investi- 
gation of a case of proper suspicion. Hence, the declara+ 
tion must allege, that the prosecution was preferred without 
any just and reasonable, or, as it is commonly said, proba- 
ble cause; and of that there must be proof from the plain- 
tiff. 

Waiving the inquiry, whether the question of probable 
cause be, from its nature, one of law or one of fact, and 
admitting that there may be cases in which it is a mixed 
question, and, as partly partaking of both, may be left to 
the jury under the advice of the Court, yet it is perfectly 
certain, that, as legal inferences, presumptions of the want 
of probable cause, on the one hand, and of its existence, 
on the other, are held to be established by the judicial 
acts in the various stages of the prosecution. 

Similar inferences from the proceedings likewise remain 
to some extent, after their determination. It is settled in 
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this state, that a discharge by the examining magistrate D®- 1857. 
imports that the accusation was groundless. Bostick v. Gms 
Rutherford, 4 Hawks, 83. If the magistrate commit, or Seiad. 
if the grand jury find a bill, it has never been doubted 
that, in law, that is evidence of probable cause, and calls 
for an answer from the plaintiff as to the particular cir- 
cumstances; which imposes it on the plaintiff to go 
into the circumstances, in the first instance. It is true, that 
in these cases the evidence is deemed prima facié only ; 
but nevertheless, it is evidence in that degree, as declared 
by law, and the principle is made a part of the Jaw of 
évidence. After conviction, however, the evidence rises 
in degree, and is conclusive. This action will not lie under 
circumstances, after conviction. Why? Because a 
petent tribunal has judicially fixed the plaintiff with 
guilt, and, a fortiori, established probable efilise for the 
prosecution. 
This proposition is fot denied, when the conviction 
ins in force; but in this case it'seems to have been 
that the judgment of the County Court lost its 
character of conclusive evidence by the appeal and final 
acquittal in’the Superior"Court. Upon authority and 
reason this Court has arrived at a different conclusion. 
3 Upon looking into adjudications, one is found neatly a 
century dld, and not since questioned, which is directly in 
point. In Reynolds v. Kennedy, 1 Wils. Rep. 232, the 
déclaration was for a malicious seizure of brandy, and 
exhibiting an information before the sub-commissioners of 
excise, by whom they were condemned; but upon an 
appeal to higher commissioners, the jadgment was 
Teversed and the brandy restored. After verdict for the 
‘plaintiff, the jadgment was arrested in the Court of King’s 
“Bench in Ireland; and apon ‘a writ of error in the King’s 
Bench in England, that judgment was affirmed. The 
Chief Justice, Lex, in delivering the unanimous opinion of 
the Court, said the judgment of the sub-commissioners 
justified the proceeding before them, and the plaintiff 
having laid that in his declaration, shows a foundation for 
the prosecution before the sub-commissioners ;so that the 
declaration was felo de se. As that case was on writ of 
Vou. 1. 63 
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Dec. 1837. error, these are the necessary consequences: First, that, 
Gawre the inference of probable cause from a conviction by a 
Susans. Competent jurisdiction is a legal one, to be made by the 


Court; and, secondly, that it must be made. notwithstand- 
ing a subsequent reversal, and also a verdict to the con- 
trary in the action for malicious® prosecution. It cannet 
be disproved. The Court is not aware that there has been 
any case on the point in this state. «In England, Reynolds. 
v. Kennedy has not been questioned, and was relied on as 
law in Sutton v. Johnstone, 1 Term Rep. 493, and in Mas- 
sachusetts the law is settled in accordance with it. Whit- 
ney v. Peckham, 15 Mass. Rep. 243. Our attention has_ 
been called to the case of Cotton v. James, 20 Eng. Com. 
Law Reps. 358, as being in conflict with the others. But 
it is not so. That is an action for maliciously suing out 
commission of bankruptcy, under which the plaintiff was 
declared a bankrupt, and which was superseded on. the 
application of the defendant. It has no reference to 4 
principle under consideration. Thedetermination of ~ 
missioners of bankruptcy is not of the nature of a judg? 
ment. They have a mere authority, without judicial 
jurisdiction, and act ex parte ;#so that their declaration is 
not even prima facie evidence of bankruptcy for the 
assignees, who must show by other evidence, an act of 
bankruptcy to support the commission, and_ their” 
assignment under it. Rez v. Inhabitants in Glamorgan- 
shire, 1 Lord Ray. Rep. 580. Graenvelt v. Burwell, Ibid. 
467. 

But without the aid of an adjudication, the doctrine 
carries conviction along with it, especially in reference to 
a judgment founded on the verdict of a jury. It is to be 
recollected that the subject of inquiry in such a case is” 
whether there was probable cause for the prosecution.®, 
What is probable cause? It is constituted by such 
facts and circumstances as, when communicated to the 
generality of men of ordinary and impartial minds, are suffi- 
cient to raise in them a belief, or real grave suspicion of the 
guilt of the person. Now, what more satisfactory criterion 
can there be, by which to determine what influence those 
facts and circumstances.might or ought to have had. on 
the mind of the prosecutor, than that which it is certainly 
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eseen they have had on the minds of twelve upright men, Dec. 1837. 
chosen for their indifferency for the parties? Wedo not Grips 
desire to be considered as laying it down that a verdict ‘Gunen 


if set aside by the Court in which the trial was had, would 
establish probable cause. Probably that may stand on 
different reasons ; but if'o0, we have no concern with it at 
present. A verdict and judgment of acquittal, certainly 
do not imply a want of probable cause; because such a 
verdict may be given, notwithstanding strong suspicion, 
because there is not full proof of guilt. But after a con- 
viction by verdict, followed by sentence, it ceases to be 
a matter of conjecture, of argument, and of reasoning, 
whether guilt could rationally be inferred from the facts 
dmitted or proved; for such a state of things cannot 
bat but after full defence by the accused, with delibera- 
by the jury, aided by the Court, upon albthe evidence 
well-explanatory as negative, offered by the accused ; 
, after all that, guilt was m fact inferred by a numerous 
y of men of competent understanding and integrity, and 
Court was also satisfied with it. As evidence of probable 
cause a conviction by verdict and judgment is as convincing, 
and, therefore, ought in law to be as high and conclusive, 
although vacated by appeal, as if it stood unreversed and 
in full force. It sanctions the prosecution in its origin and 
“progress through that Court, and is the highest evidence, 
namely a judicial sentence of record, that apparently the 
accused was guilty. It is true that the law, in its benig- 
ity, allows the.convict to show, on appeal to another 
t, that he is really not guilty. But that does not 
show, nor ean it be shown, against the facts of the first 
verdict and judgment, that there was no just and probable 
“cause of accusation. 
™. The verdict in this case, ‘auntie, ought not, we think, 
to stand; as it appears affirmatively in the case stated to 
be against law. It was erroneous, in our opinion, tosubmit 
the case to the jury on any circumstances dehors the 
record, without or with an opinion from the Court, that 
those circumstances did or did not constitute probable 
cause. The plaintiff stated his conviction in the County 
Court in his declaration, or at least, it appeared in the 











IN THE SUPREME COURT 


Deo. 1837. record which he was obliged to read. Then the plaintiff ’s 
Garris own pleadings, or evidence, contained proof of probable 


v. 


Sex cause, 


and was destructive of his case. To use the words 
of Chief Justice Lez, the plaintiff’s case was felo de ses 
and there was nothing to submit to the jury.. The 
judgment must be reversed, and"a venire de novo ordered. 


Per Curiam. Judgment reversed. 


JACOB BOYCE vo. WILLIAM C, WARREN. 


Where the guardian of a lunatic under an order for the sale of the 
property, became the purchaser of a slaye, and upon the lunatic’s 

of sound mind, settled with him and obtained a receipt for “all 

and afterwards retained possession of the slave for more than three 

it was held, that although the purchase gave the guardian uo title, that 

eee and receipt were evidence ote a demand for the slave, and 

the subsequent possession was adverse, and bound the actién of the 
lunatic. 
? 

Tus was an action of perinus, for a slave. Pleas, non 
detinet, and the statute of limitations. 

Upon the trial at Chowan, on the last Circuit, before 
his Honor Judge Pearson, it appeared that the slave had 
once belonged to the plaintiff, who, by an inquisition, 
dated the 3d of June, 1818, had been found a prem 
to whom Henry Skinner had been duly appointed 
mittee. At October term, 1818, of Chowan Superior 
Court, Skinner filed a petition for a sale of some of the 
slaves of the plaintiff for the purpose of paying his debts’ 
and providing for his maintenance. The Court made ait 
order nisi to sell any one of the slaves mentioned in the 
petition, for cash, and directed twenty days notice to the 
next of kin, to show cause at the next term why ‘it should 
not be made absolute. Skinner exposed the slave in 
dispute to sale, without having given the notice to the next 
of kin, or having the order made absolute, and became the 
purchaser himself for the sum of two hundred and fifty 
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dollars, which was a fair price with which he charged Dec. 1837. 
himself, in his accounts. Afterwards the plaintiff became Berce 
of sound mind, upon which Skinner delivered over all the Ween. 
property remaining in his hands belonging to the plaintiff, 
except this slave, and the plaintiff thereupon gave him the 
following receipt :—“ this Ist day of August, 1822, 
from Henry Skinner, twenty-five dollars in full of all 
demands that I have against him as my guardian. Rec'd 
_ by me, Jacos Boycz.” The plaintiff managed his estate 
"afterwards himself, and was always capable of doing so. 
_ Skinner continued in possession of the slave without 
further claim from the plaintiff, until his death in the year 
1886, when his executors hired him to the defendant. 
inquisition found was never reversed, nor was the 
Ber appointing Skinner guardian ever revoked or set 





is Honor charged the jury that the sale by Skinner to 
If was void; and that his possession afterwards was 
not adverse, so as to give him a title to the slave. There 
was a verdict for the plaintiff, and the defendant appealed. 
Devereux, for the defendant. 
‘pedal, contra, 


Dantet, Judge, after stating the case as above, pro- 
ceeded :—Skinner, under his alleged purchase from himself, 
acquired no title to the slave; and the charge of the Court 
that the sale was void was undoubtedly correct. But it 

that afterwards, the plaintiff became of sound 

and in the year 1822, came to a settlement with 
Skinner, received his property, and gave a receipt in full 
to Skinner, as his guardian. Skinner had paid a fair 
price for the slave, and the plaintiff had received the benefit 
‘ofthe purchase money. Skinner, under these circumstan- 
ces, retained the possession of the slave as his own property, 
up to his death, ia the year 1836, when hisexecutors took 
possession and hired the slave to the defendant, as the 
property of their testator. When the plaintiff came of 
sound mind in 1822, he had a right to make the settlement 
with his committee, although the inquisition had not been 
reversed by any order of Court. After this settlement, 
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Dre. 1837. Skinner's character as trustee ceased. His retaining the 
Borce possession of the slave as his own property from thattime 
up to the year 1837, when the writ was issued, seems to 
us to be a possession sufficiently adverse, for the statuteof 
limitations to operate upon it. .The receipt given by the 
plaintiff is evidence that he had'Wemanded all the property 
that was due him. Skinner’s afterwards holding the posses- 
sion of the slave as his own propéfty, gave the plaintiff a 
right of action, and the act of limitations began to run . 
cotemporaneously with the accrual of the plaintiff’s right, 
of action. We are of opinion that there must be a new 


v. 
Warren. 


trial. “<> * 
be 
Per Curiam. Judgment reversed, - 
> 


‘ . ts 
HENRY MILLER, Chairman, on the relation of UZZEL LASSITER et 
Uxor ». JOHN WILLIAMS. 


& 


cinta if he “dies pryedak 4 
lawfully begotten of his body,” then over, the limitation is not too 


but is good as an executory devise. 


Dest, upon the bond givenby the defendant as adminis- 
trator of Benjamin Reddick, deceased. Pleas, performance, 
and non infregit conventionem. “At Greene on ‘the 

* Circuit, a case agreed, of which the following are 
material facts, was submitted to his Honor Judge ‘Diéx. 
John Reddick died in the year 1820, and by ‘his will 
gave to his son Benjamin Reddick, both real and personal 
property. The testator then subjoined the following 
clauses :—“ If Benjamin Reddick dies, leaving no heir 
lawfully begottéh of his body, I give all my property, real 
and perishable property, to my wife Martha, her natural 
life.’ “If Benjamin Reddick dies and leaves no heir, or 
dies before he is old enough to receive his property, and 
after my wife Martha Reddick’s death, the perishable 
property to be equally divided between William Williams” 
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and others. BenjamifiReddick died under the age-of Dec. 18a, 


> 


twenty-one years, and without i ue, in the lifetime of his Mazza, 


mother, Martha Reddick. The Trelator’s wife is a sister 


of the half blood of Benjamin Reddick. The relators Wususs 


contended that the limitation of the property to the widow, 
and to William Williams aiid others, in the aforementioned 
clauses of the will of Jolin Reddick, was upon a contin 
gency too remote to take it a good executory devise: 
that the whole personal property was absolutely vested in 
Benjamin Reddick, and that they were entitled as next of 
kim to recover of the administrator their share of it. His 
Honor, pro forma, gave judgment for the defendant, and 
the relators appealed. 

Badger for the relators. 


"Deverour and J. H. Bryan, for the defendant. 


Danten, Judge, after stating the case proceeded.—The 
question submitted for the decision of this Court is, whether 
the perishable property which Benjamin Reddick, the 
intestate, received under the will of his father John 
Reddick, belonged-to him absolutely, so as on his death, it 

Id. go to his. next of @§n; or whether, on his death 
hout issue, it should go over to his mother for life by 
virtue of his father’s will. The judge below Was of opinion 
that.on the event which happened, viz. Benjamin dying 
and leaving no issue in the lifetime of his mother, the pro- 
perty in dispute went to the widow of John Reddick for 
ife, by force of the execatory devise in his last will. The 
intiffs have appealed from this decision. 


‘giEver since the case of Forth v. Chapman, 1 Peere . 


Williams’s Rep. 663, the principle has been considered as 
Well settled, both in England and this country, that in a 
bequest of personal property toa legatee, and if he dies 
“leaving no issue,” or dies “ leaving no heir,” then the 
property to go over to another; the limi over is not 
too remote, but is good as an execut vise. The 
word “ leaving,” confines the time of the vesting of the 
pro in the executory devisee, to the period of the 
death of the first taker. Vide Jones and Wife v. Spaight’s 
Heirs, 1 Car. Law Repos. 544. We are of the opinion 


Chairman, 
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Dge."1837. that the limitation over by the will’ f John Reddick of the 

“Muiae personal property which, is the subject of this suit,is in 
— law ;.and that the’relators, as next of kin of the 
Watiass. intestate, Benjamin Reddick, are not entitled to any share 


of it. The judgment must be affirmed. 
; 





* Per Curiam. ,_ Judgment affirmed. 
4 


7 ‘ 


a 


MICHAEL GARMON ». DANIEL BARRINGER. 


In an original attachment, any defect inthe afidavit i waived by appearates 
and pleading in chief. 

The cases of Powell v. Hampton, Conf. Rep. 86, Tyson v. Fores, Mente, 
336, and Lavender v. Pottehand, 2 flay. SEheqqpeet, ‘. 


. Tats was an action of assumpsrr, instituted in the 
County Court of Cabarras, by original attachment. The 
plaintiff gave the usual bond for prosecution, in which. be 
was joined by one Miller, as surety. .. The writ st 
the oath of the plaintiff, that the defendant was an inha 
tant of anoth@r state. But the affidavit returned set for 
only the amount of the debt. The defendant replevied the 
estate attached, and pleaded non assumpsit; on. which 
issue was joined, a trial had, and a verdict and judgment 
given for the plaintiff; from which.the defendant 
to the Superior Court. 

On the last Circuit, before his Honor Judge T: 7 
the defendant moved to quash the writ, for the defect #0 
the affidavit ; which was refused. fe 

Upon the trial of the issue, the plaintiff, wishing to use 
as a witness a person who was the administrator and one 
of the next in of Miller,-the surety moved*for jleave 
to give anot d, with other sureties, and to have the 
first cancelled. To this the defendant objected, that the 
Court had ne power to change the bonds, or discharge the 
first surety. But His Honor allowed the motion ; the 
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witness was examined; and a verdict, being returtied for Dro. 1837. 

the plaintiff, the defendant appegled. ~ © Gannon 
No counsel appeared for the defendant. Russom. 
D. F. Caldwell, for the plaintiff. 4 


Rurrm, Chief Justice, having stated the case as abo 
proceeded as follows :=sJn the opinion of this Court, thee 
is no error on either Ohahe points made in the exceptions. 

The failure of the plaintiff to entitle himself to the parti- 
cular writ, by making an affidavit to the foreign residence 
of the defendant, cannot be taken advantage of now, 
according to rule, that objections to the process are 
waived by oe in bar. Besides that, the 26th section 
of the act of 1777 (1 Rev. Stat. c. 6, sec. 3,) provides 
“Particularly, that if an attachment be issued without bond 
and affidavit taken and returned, as mentioned in the 
previous section, “it shall*be abated on the plea of the 
defendant.” The fourth resolution in Powell v. Hampton, 

Conf. Rep. 86, is, that the matter must be put on the 
record by plea, and cannot avail on a writ of* error, 

‘where the judgment was by default. Without reconsider- 
} de point, we think tH the statute must, at the least, 


n, that where the defendant does appear, the defect 
may and must be pleaded in abatement ac®ording to the 
general principles of pleading;" and, consequently, the 
defect is cured by the plea in bar. Usa the 
Upon the other point, the case of M‘Culloch v. Tyson trial of an 
Person, 2 Hawks, 336, and the previous one of oe 
der v. Pritchard, 2 Hay. Rep. 337, authorize the — 


of the Court. Those were cases of appeal bonds, on oe 
Fs the judgment may be summary: and yet they manne ty 


“vere cancelled, and others substituted to let in a witness. bond exe. 
The purpose of the statutes is to secure the opposite chine one" 


party. -Jf that be done, there is no reason, founded in the process 
jee a witness may ndt be made @iimppetent in this Pej any 
manter. ,° ee 
ven 
’ Per Corio. Judgment affirmed. Saar to 
enable the 
o . plaintiff to 
examine & 
VoL. ut. surety to it — 
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Dec. 1837. 
P # . . 
Marrin sa ‘ . 
Shonen. — MARTIN et al. Ex'rs.v. JAMES F. HARBIN. 


The possession of a slave by a donee under @ parol gift made since the act of 
1806, (1 Rev, Stat. c. 37, sec. 17,) is thafof a bailee, and no length of such 
HP possession will bar the title of the donor, but if he demand possession, 


and the donee refuses to deliver up the sla iming him as his own, his 
possession then becomes adverse to the , and after three years will 
bar his action. 





Tunis was an action of perinve, to recover a slave, by. 
the name of Harvey. Pleas, non detinet and the statute of 
limitations. * 

On the trial at Wilkes, on the last Circuit, before his 
Honor Judge Toomer, it appeared, that the defendant ha@™ 
married a daughter of Thomas Fletcher, the plaintiff’s 
testator, who owned the slave in question, and in Sep- 
‘tember, 1828, had sent him to the defendant, in whose 
possession he remained until the bringing of this action. 
The defendant’s wife having died, her father, by letter, on 
the 14th of March, 1829, demanded the slave of the defen- 
dant, who refused to deliver hij up, saying that the slave 
belonged to him. Fletcher, afterwards, on the first 
April, of the®same year, again wrote to the defendant 
demanding the slave, and sent an agent to receive him, and 
threatened to bring an action in case of a refusal. The 
defendant again refused to deliver up the slave, and» 
retained him claimigg him as his own. Fletcher died j 
the year 1835, and the plaintiffs, as his executors, aft 
demand and refusal, brought this action in the month 
October, 1836. ‘* 

His Honor charged the jury, that the original possessi 
of the slave by the defepdant, was but a bailment, and 
transferred no title: that the bailment was Te at 





the will of th@bailor: that if the plaintiff tator 
demanded thé Slave at the times mentioned in two 
letters produced in evidence, and the defendant refused to 
surrender him, and claimed him as his own, and that 
refusal to surrender, and claim of title by the defendant was 
made known to the bailor, then the bailment was at an 
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end, and the bailee became a wrong-doer. His possession Dro. Aits7. 
immediately becafe adverse to that of the bailor, to whom @astix 
a cause of action then accrued ; and if this ad¥ posses- am 
sion was continued by the defendant for moré than three 
years, then the plea of the statute of limitations was sup- 
ported and the suit was barred. The jury found a verdict 
for the defendant, and the plaintiffs appealed. 

Devereux, for the is. 


D. F. Caldwell, for the defendant. 





_ Damier, Judge, after stating the case as above, pro- 
ceeded :—We have examined this case, and are unable to 

discover any ror in the charge of the Court to the jury. . 
It is a case completely within the principle decided by 
is Court in Powell v. Powell, 1 Dev. & Batt. Eq. Rep. 


9. The judgment must be affirmed. ° 
‘Per Curiam. Judgment affirmed. « 
* 
* 
JOHN a, v. PETER ISLAY. 


* 
A constable cannot, under a warrant, nor by virtue of his office, make an 
arrest out of his own county, although under a reasonable belief that 
felony has been committed, and that the person arrested was the felon. 


. Tas was an action of Trespass vi er arms for false 
prisonment, tried at Guilford, on the last Circuit, before 

is Honor Judge Saunpers. Plea, not guilty, and a special 

. under process. It appeared upon the trial, 
“Bhat the store-house of one Jedediah Smith, in the county 

of Guilford, had been broken open, and money and other 
artic f value taken therefrom: that Smith had gone 
bef gistrate, and upofi oath ch the plaintiff 
a Conrad Sheppard, his father-in-law, wigh the 
offence: that the defendant was present and heard the 
oath of Smith: that a warrant against the plaintiff and 
his father-in-law was delivered to the defendant, who was 
a constable in the county of Guilford: that the defendant 
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De@#837. went with his warrant to the house of Sheppard, with 

14M whom the plaintiff was then living :. that Sheppard was at 

*-,, home, and Was arrested, but the plaintiff not being there, 
the defendant went in pursuit of him, and found him in the 
county of Orange, engaged in his ordinary business, and 
there arrested him: that the’ plaintiff, on being told the 
charge against him, expressed his@yillingness to go, but 
the defendant said he felt it his dut¥¥o confine him; and 
did in fact tie his arms behind his back, and carried him » 
thus confined before the magistrate in Guilford county, 
where he was untied and put under guatd. For the , 
plaintiff it was contended, that preine aral the 
warrant might give the defendant to arrest'In the county 
of Guilford, it gave none to arrest in the county of Orange; 
and that at all events the plaintiff was entitled to recover 
damages for the excess of authority in tying him when 
there was no necessity for so doing: and the plaintiff's 
counsel moved the judge so to charge the jury. But his 
Honor charged them that a constable had the right to. 
arrest on reasonable grounds for believing that a felony” 
had been committed ; and that it was his duty to arrest, 
when informed of that fact: tilt “if the jury were satii 
fied of the felony, and that the defendant, a constable, was 
present, and heard the oath of Smith charging the plain- 
tiff, it was such information as justified him in arresting» 
the plaintiff, with or without a warrant.” That as to the 
excess complained of in the defendant’s having tied the ° 
plaintiff, that question did not arise under the pleadi 
as the plaintiff had replied generally to the defendant’s 
plea of justification. There was a verdict and jud 
for the defendant ; and the plaintiff appealed. 


J. T. Morehead, for the plaintiff. 
W. A. Graham, for the defendant. 


Dantet, Judgé.—The plaintiff prayed the fae. 
at 


chargg the jury, that whatever authority the st r- 
rant might give the constable, the defendant, to arrest in 
the county of Guilford, he had no authority to tin 
the» county of Orange. The Court did not charge as 
prayed, but told the jury, that a constable has the right 
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to arrest on reasonable grounds for believing that a felony Dre. 
had been committed, and that the person arrested wag the 
felon, either with or without a warrant. The judge’s 
charge is certainly law, as far as it goes. If a constable 
or other officer has reasonable grounds for believing thata 
party charged was guilty of felony, though he turn out to 
be innocent, and although no felony whatever has been 
committed, the offices justified in arresting. Davis v. 
@Russell, 15 Eng. Com. Law Rep. 463. For v. Gaunt, 3 
Barn. & Adol. 798. Beckwith v. Philley, 6 Barn. & Cress. 
635. But the charge was not co-extensive with, nor in 
answer to theprayer ofthe plaintiff. So far as the charge 
went, the plaintiff had admitted in the preliminary part of 
his prayer, if the act were done in Guilford; but that to 
ich he wished a categorical answer, viz., was the 
etn as constable, armed with the warrant, autho- 
riaéd to arrest out of his own county? This part of the» 
prayer was not answered by the judge. Or, if it ean be 
collected from the case to be answered, it was the opinion 
Of'the judge, that the defendant, being a constable of Guil- 
ford, might, either by virtue of his warrant, or ex officio, 
arrest in Orange. The law's, that an officer must proceed 
to arrest at some place actually in his own county; 1 H. 
Black. Rep. 15 n; 1 Lord Ray Rep. 736; for if the arrest 
should be made in fact out of the proper county, an action 
of trespass for the imprisonment might be sustained. 3 
Chitty’s Gen. Prac. 354. The legislature has authorized 
constables to arrest on bays, rivers or creeks, adjoining 
their counties, and return the precepts to a justice of their 
“on county. (1 Rev. Stat. c. 24, sec. 9.) 
@ »The defendant’s counsel in this Court now contends, that 
felony had actually been committed by some one in 
breaking Smith’s store-house, and stealing money there- 
from : t the defendant had reasonable grounds to 
ming the plaintiff, as he was present when Smith 
mad@ his affidavit and charged the plaintiff witli the 
felony ; and that he was justified in arresting him any- 
where,in his character of a private citizen; and as 
did arrest the plaintiff in Orange, under a reasona 
belief that he was the felon, he had a right to carry 
x 
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Dz® 1837. him before a magistrate of the neighbouring county of 
Corea Guilford, to be examined—the evidence being there. 


lense. 


The answer we make to this argument is, that admitting 
a private person may arrest, where a felony has in fact 
been committed, on reasonable grounds of belief, that the 
person arrested is the felon, (1 Chitty’s Gen. Prac. 620, 
15 Eng. Com. Law Rep. 463,) still that did not seem to 
be the question decided by the judg®, or the point contro- 
verted in the Superior Conrt. The case seemed to rest o 
the question, whether the defendant, being a Guilford con- 
stable, had a right to arrest the plaintiff in Orange, either 
by force of the warrant, or by virtue of his.office, under a 
reasonable belief that a felony had been mitted, and 
that the plaintiff was the felon. Upon that point (as we 
understand the case, which is badly made up,) we are.of 
opinion the judge was mistaken as to thelaw. Wet . 
fore think it is but right, that the case should be a 
submitted to a jury. It will be understood that we give 
no opinion whether the defendant has made out, or can 
make out, a valid justification for the trespass imputed #o 
him in his character of a citizen. There must bea 
trial. s 


Per Curiam. Judgment reversed. 


EDWARD HOBBS et Uxor ». WILLIAM BUSH. 


Upon a motion to be admitted a party to a suit under the act of 1798 (1 
Stat. c. 2, sect. 4,) suggesting that the person moving had married the fe 
sole plaintiff, any objections to the validity of the marriage must be then 
made, or on an application afterwards made for rescinding the order of 
admission as having been improvidently made. But while guch order 
remains in force, no,evidence can be received on the trial of theeause upon 
the issues, for the purpose of impeaching the validity of the mafriage. 


_Tms was an action of petinve for several slaves, insti- 
in September 1834, in the name of Mary Taylor, a 
woman of non sane memory, by her guardian and com- 
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mittee. Plea, non detinet, and issue thereon. Pending Dee. 1687. 
the suit, Edward Hobbs, in 1835, intermarried with the THionss 
feme plaintiff, and at the next term was, on his motion, one 
permitted to give a prosecution bond, and admitted a 
party of record, as husband of the original plaintiff, with 
leave to prosecute the suit. 
On the trial ateGates, on the last Circuit, before 
Pearson, Judge, it wails not disputed that the slaves. had 
belonged to Mary Taylor ; and the defendant claimed title 
by a bill of sale, executed by her in 1833. The plaintiffs 
insisted that the conveyance was void, by reason of her 
mental incapagity at that time; and offered in evidence 
the testimony witnesses to that effect ; and also an inqui- 
sition taken in July, 1834, in which it was found that for 
ten years preceding she had been non compos, and incapa- 
of making a contract. The defendant then offered in 
nee, the testimony, of the same witnesses, given 
upon cross-examination, that Mary Taylor was then 
about fifty years of age, and had been from her birth an 





ot defendant thereupon insisted that if the evidence 
op the part of the plaintiff$ was sufficient to establish the 
igeapacity of Mary Taylor to make the contract of sale in 
1833, it was also to be inferred from it that she was 
incapable of contracting marriage in 1835; and moved 
that the plaintiffs should be non-suited. But the Court 
refused the motion. 

The defendant further insisted, that if, upon the whole 
of the evidence, the jury should be of opinion that the 
incapacity of Mary Taylor existed both at the time of 

gthe sale, and at the time of the mariage, then the marriage 
was void as well as the sale, and the verdict ought to be 

* in favour of the defendant; and he prayed the Court so to 
instruct, the jury. But the Court also refused to give 
the instfuctions as asked; and the defendant excepted on 
both» grounds, and after a verdict and judgment for the 
plaintiffs, he appealed. 


Iredell and Heath, for the plaintiffs. ety 
Devereux, for the defendant. 
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Dew1837. Rurrin, Chief Justice, after stating the case as above, 
roceeded as follows:—The substance of each exception 
Busa. 18, that the existence and validity of the marriage was 
involved in the issue made between the parties. It does 
not seem material, therefore, to advert to the different 
modes in which the question was presented; for if, asis 
the opinion of the Court, the defendant cannot upon trial 
of that issue, disprove the marrige follows that the 
proof of it is not incumbent on the other side; and 
a nonsuit could not be ordered for the want of such p 
Until our act of 1798 (Rev. Stat. c. 2, sec. 4,) if a mar- © 
riage took place pendente lite, the husband. could not 
become a party; but the action might be ted therefor 
upon plea of the defendant, since the last continuance; 
or, if that matter was not pleaded, the suit proceededsin 
the name of the feme, as if she were still sole. 
Maddox, Leon. 168. Morgan vy. Paynter, 6 T. R. 
Coverture of the plaintiff cannot, at common. law, be 
pleaded in bar, but in abatement only. Milner v. Milner, 
3 T R. 627. Of the same nature, in an action 
originally by husband and wife, is the defence that 
are nét husband and wife; either because they were ne 
married, or that the marriage was void. In Di 
Uxor v. Davis, 1 Strange, 480, on not guilty in trespass 
assault on the wife, the defendant would have given in 
evidence, that the man had a former wife still living, 
insisting that the plea did not go barely to say that the 
defendant did not beat the woman, but that he did not 
beat the man’s wife; so that he was not entitled to dam- 
ages. But the evidence was rejected, the Chief Justice 
Prarr saying, that it might have been pleaded in aba 
ment, and unless so pleaded, the honestest couple might 
surprised and branded for adultery. Mr. Justice Buster ® 
lays it down in general terms, that in all actions by baron 
and feme, unlesg the marriage be specially denied)by plea, 
it is admitted. Bull. N. P. 20. It seems, then, to be set- 
tled law, that in suits brought by husband and wife, the 
age is not involved in the general issue, and can be 
oe only by putting it directly in issue. 
he act of 1798 alters the common law, and prevents an 
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abatement upon marriage, at least if the husband makes. 


himself party at the next term. The inquiry is, how the 
invalidity of the marriage, which has in fact been cele- 
brated, is to be raised and determined in such a case. It 
certainly cannot be pleaded in abatement of the action 
brought by the feme while sole; for it would be absurd 
to abate her suit the allegation that she was not 
married. But it t follow, that the general jssue 
Hl involve the question more in this case, than it would 
ifthe action’ had been brought at first by husband and 
wife. The period of determining the character of the 
person must be when he applies to become a party; and 
the mode, by The Court, by whose leave he is admitted. 
He cannot be admitted till he shows the marriage ; for his 
only title to admission depends on that fact, and the order 
. is admission states him to be the husband. The invalid- 
i the marriage cannot therefore be urged as an objec- 
to his prosecuting the suit to which he has been made 

a party, as husband; ‘but ought to have been brought 
as an objection'to his being made a party at all. 

statute. provides, that the husband may be made a 

“on motion ;”” and that “the suit shall afterwards 

on as if he and his wife had been originally 

~ tis analogous to an application to carry on 

ajsuit in a sdcentiaative eharacter, Although the evidence 
of the character assumed may be more simple and direct 
in the one case than the other, the legal principle is the 
‘same. © When one is brought in under a scire facias as the 
” executor ofa deceased defendant, whether he can make 
any other defence or not, there is no doubt that he can 
that character by plea. But when-a plaintiff dies, 
exceutor is made a party on motion, and without pro- 
‘cess, and is entitled to a trial instanter, or at the next 
term, at his-election ; and because, by construction of the 
statutes this is done on motion, the admission of record is 
deemed a definitive adjudication of the representative 


character: 1 Hay. Rep. 455. 2 Hay. Rep. 66. Regula 


Generalis, stated by Judge Tayvor, Tayl. Rep. 134. 

person applying must satisfy the Court that he is exec 

and unless admitted by the opposite party must produce 
Vo. 1. 65 


s 
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Dec. 1897. his letters testamentary. The admission of record implies 

either that the defendant did not insist on the dea 
Bein, fF the letters, or that they were exhibited. Hence 

the order is once made, it is too late to contest the fi 4. 
of his being executor. This was determined on a writ of 
error, in Wilson v. Codman’s Ex’rs, 3 Cranch, 193; the. 
provisions of the act of Congress being similar to our own 
for reviving of actions. Thesa was taken by this 
Court of the effect of an order of revivor in equity, inp 
Macnair v. Ragland, 1 Dev. Eq. Cases, 583; it being 
deemed conclusive of the representative character, and to 
dispense with the proof of it on the hearing, of the revived 
suit. Those conclusions have resulted rily from 
the interpretation which made the statutes require-a deci- 
sion on motion. The same consequence must be yet'more . — 
necessary on the act of 1798, which uses those very 
As the party applies by motion, and:no process and 
are given, and no delay of trial provided for, but the 
is to proceed as if the action had been brought by 
and wife, the character of the applicant, whether 
or not, is involved in the application, and is decided 
granting the motion. It might have been contested at 
time; or, on a proper application, afterwards, the 
might have amended by rescinding the former order, 
improvidently made. But while it stands, it is 
of the existence of a legal marriage; and evidence to the 
contrary on the trial, would be liable to the objection, that 
it was contradictory to the record itself. Reviewing the “, 
judgment as a Court of error, it’ is not competent, in the 
present state of the case, to this Court, to pass on the nog 
priety of the original order of admission, nor'of any t 
might, on proper grounds, have been made to correct 
On the trial the question made by the defendant was noe 
open; and therefore the refusal of the instruction prayed 
was not erroneous, but proper. 


Per Curiam. Judgment affirmed. 


| S ‘ 
we 
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RICHARD H. ALEXANDER, Assignee, v. ALEXANDER OAKS. ’ Cum. 


A bond for the payment of a certain sum in “ bank stock, or lawful money 
of the United States,” is not negotiable under the act of 1786, (1 Rev. Stat. 
.€. 13, sect. 3,) s0 as to enable the assignee to sue in his own name. 

f 


Tims was an sot pest, brought by the plaintiff as 
“assignee, against the maker and endorser of the following 
sealed instrument, to wit :— 

“1400. Thirty days after date, I promise to pay, 
William W. Bong, or order, the sum of fourteen hundred 
dollars,.in bank stock, or lawful money. of the United 


States, for value received, this 4th November, 1831. 
e~. A. Oaxs. [ 1. 5.]” 


On the instrument was the following endorsement, viz : 
® “1 assign the. within, to R. i. Alexander, trustee, 24th 


1834. 
$s W. W. Lone.” 


Upon the trial at Rowan, on the last Circuit, his Honor 
Toomer was of opinion, that the instrument 
on was not negotiable, so as to enable the 
\ Pat to sustain an action in his own name ; whereupon 
submitted to a non-suit and appealed.’ 


Badger and Boyden, for the plaintiff. 
< . D. F, Caldwell, for the defendant. 


. Dantet, Judge.—The only question submitted for our 
ision in this case is, whether the single bill or bond 
slared on is negotiable, so as to enable the plaintiff as 

assignee to sue in his own name. The bond is drawn for 

fourteen hundred dollars payable“ in bank stock or lawful 

money of the United States.” By the act of 1762, (1 

Rey. Stat. c. 13, sec. 1,) promissory notes drawn for the 

payment of money, were made negotiable and assignable 

over, in like manner as inland bills of exchange are b 

custom of merchants in England ; and the person to _ 

the same is assigned, may maintain an action on the 
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Dec. 1837. as in cases of inland bills of exchange. The legislaturey. 
Avani in the year 1786, (1 Rev. Stat. c. 13, sec. 3,) ena 
“that all bills, bonds, or notes, for money, as well thése” 
with, as those without seal, shall be held and deemed sto 
be negotiable, and all interest and property therein, shall 
be transferable by endorsement, in the same manner, and 
under the same rules, as notes called*promissory, or nego 
tiable notes, have heretofore beet; and the endorsee, in 
his own name, may have and maintain his action, &c. as* 
endorsees of notes, called promissory, or negotiable notes.” 
Thus, it seems, that notes and bonds to be negotiable 
under the aforesaid acts, must stand upon the same footing, 
and be governed by the same rules, as inland bills of 
exchange are by the law merchant. Bills of exchange to 
be negotiable by the law merchant, must be drawn for the 
payment of money absolutely, and not for the payment of 
money and performance of some other act, or in the 
native. Chitty on Bills, 45. A written promise to pay 
three hundred pounds to B., or order, in three good East 
India bonds, was held not to be negotiable within the 
statute of Ann. Buller’s N. P. 272. Ifa bill is not nego- 
tiable upon its face when drawn, it cannot afterwards 
become so by circumstances arising ex post facto. = 
ley on Bills, 9. Kingston v. Long, Chitty on Bills, 
note. Hill v. Holford, 2 Bos. & Pul. 413. In the ath 
before the Court, the bond is not for the payment of money 
absolutely : the obligor had his election, before orat the — * 
day of payment, to discharge it by transferring fourteen Ke, 
hundred dollars worth of bank stock to the obligee. In ° 
New York, the Courts have gone the length of holding, 
that a note, payable in bank notes, current in the city off 
New York, is a negotiable note within the statute. Bank 
paper, in conformity with common usage and understand- 
ing, is (say they) regarded as cash; and, therefore, that 
the note meant the same as if payable in lawful current 
money of the state. Keith v. Jones,9 Johns. Rep. 120. 
Judah v. Harris, 19 Johns. Rep. 144. But in the states of 
eerie and Pennsylvania, it has been held, that 
or bills payable in the notes of their chartered banks 
are not negotiable, and the endorsees cannot sue in their 





Oaxe. 
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own names. Jones v. Fales, 4 Mass. Rep. 245. M'Cor- Dzo. 1837. 
fiiek v. Trotter, 10 Serg. & Rawle, 94. But bank stock Aluaxoen 


hasin no state ever been considered or regarded as cash; 
the instrument is, therefore, not negotiable according 
tothe authorities before cited. We are of the opinion that 
the judgment rendered in the Superior Court was correct ; 
and the same is affi b 


‘Per Courtam. Judgment affirmed. 


. DEN ex dem. EDWIN C. DANCY et at. ». REDDING SUGG. 


dilinieinhiitinatmaatintniaaRiniemmmnma 
grant. It is also incompetent to show a mistake in the description of a 
In both cases, it is nothing more than the party’s own declaration, 
unsustained by accompanying acts, is not evidence for him, nor for 
‘ any person setting up a derivative title under him. 
Hearsay evidence as to boundary post litem motam is inadmissible. 


Esecrment, tried at Edgecombe, on the last Circuit, 
before his Honor Judge Nasu. 

On the trial, the only question was, whether a certain 
line of the defendant’s land should run from an admitted 
point, north 85° east, or south 85° east. The defendant’s 
deeds called for the latter course ; and it was admitted that 


can he, and those under whom he claimed, had had possession 


* Sup to the line so run, for forty years; but between that 
and a line run north 85° east, he, and those from whom 
derived title, never had actual possession. The defen- 
dant alleged that there had been a mistake in drawing the 
deeds which he produced in support of his title; that instead 
of the disputed line running “south 85° east,” it ought to 
have been written “ north 85° east ;” and in order to show 
this, he offered to prove that those under whom he derived 
title, had always claimed to the line running “ north 85° 
east ;” and contended, that if it was not evidence to s 
the mistake, such claim when continued for forty y: 
was evidence from which the jury might presume a grant 
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Deo. 1837. for the land up to the lineclaimed. But this testimony 
El was rejected by the Court. The defendant then offeredito 


prove by a witness, that two old men, then dead, had 
shown him the line running north 85° east, as the dividing 
line between the land of the lessors of the plaintiff, and the 
defendant ; but it appearing that the defendant had taken 
the two old men, together with the witness, to. the line, 
after the contest had arisen betWeen the parties as to 
the line, the Court excluded the testimony. The jury 
returned a verdict for the plaintiff; and the defendant 
appealed. : 
The Attorney-General and Badger, for the defendant. 


Fredell and B. F. Moore, for the plaintiff ’s lessors. 


Rurrin, Chief Justice—The hearsay from the 
deceased persons, being post litem motam, was inadmi 
evidence. 

The claim of a line different from that of the deeds aly 
which the claimants derived title, is likewise incompetent 
for either of the purposes for which it was offered. A . 
claim merely, without possession, is nothing more than the 
declaration of the party himself. It: cannot ‘found the 
presumption of a grant for the land beyond the lines 
described in the deed ; for there can be no-such presump- 
tion, where there is no possession. Nor in like circum 
stances does such a claim, or rather declaration, tendzin 
the least to establish a mistake in the description contained 
in the deed. The party’ s own declaration, unsustained by ° 


accompanying acts, is not evidence for himself; nor can® ©» 


it be offered by those who set up a derivative title ander 
that party. There being no possession beyond the deed 
is conclusive on both points, The declaration, by itself, 
tends to establish nothing. In Jones v. Huggins, 1 Dev, 
Rep. 223, an ancient survey was rejected, though urged 
not to be the act of the party, but of the.surveyor who 
was then dead. 

The exceptions being confined to the question of 
evidence, in which no error exists, the judgment must be 
affirmed. 

Per Courtam. Judgment affirmed. 
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‘ 
WILLIAM MASTIN, Administrator of JEFFERSON MASTIN v. 
WILLIAM P. WAUGH. 


If, upon the pleas of non assumpeit and the statute of limitations, the jury find 
both the issues in favour of the defendant, it will be unnecessary to consi- 
der the propriety of the instructions given in relation to the latter plea. 

In order to repel the Of limitations, there must either be an express 
promise to pay, or an explicit acknowledgment of a subsisting debt. 


Assumpstr, brought by the plaintiff to recover compen- 
sation for the services of his intestate, as a clerk in the 
store of Benjamin J. Parks & Co., of which firm the 
defendant was a member. The services were rendered 
from the Ist November, 1822, till the 20th October, 1825; 
and the account préduced on the trial by the plaintiff 7 

ibited a claim to compensation for that period. Pleas, 
he general i issue and the statute of limitations;” and 
the issues joined on these pleas the case was tried 
at Wilkes on. the last Circuit, before his Honor Judge 
Toomer. 
' ‘The suit.was commenced in 1836; and it was admitted 
by'the plaigtiff, that the statute was a bar, unless there 
had. been’ a subsequent promise or acknowledgment to 
‘take the case out of it. For this purpose he relied upon 
certain circumstances which had’ occurred between the 
defendant and himself in the winter of 1834 or 1835. At 
that time there was.an attempt to settle the partnership 
‘ pV aBeounta of Benjamin J. Parks & Co. before an arbitrator, 
and the plaintiff and defendant were both present; the 
plaintiff attending as administrator of Asbrose Parks, one 
‘of the partners. On that occasion the plaintitf, as adminis- 
trator of Jefferson Mastin, brought forward the present 
claim; upon which, the witness stated, “many warm 
words passed between plaintiff and defendant, in relation 
to it, and much excitement was exhibited by them; but no 
admission was made of it, either by the defendant, or Ben- 
jamin J. Parks,” another partner then present. The 
defendant, on his part, then introduced an account in the 
handwriting of the intestate, Jefferson Mastin, charging 
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Dre. 1837. the defendant with hire as. clerk in his service from Octo- 
Masts ber, 1825, till, June, 1827—which was credited with full 
payment, and closed. He also produced an account in the 
handwriting of the plaintiff, charging the defendant with 
like services of his intestate from July, 1827, till his death, 
in the following November, which was also credited with 
full payment, and dated in 1829. From these two papers, 
connected with the lapse of time, the defendant contended, 
that the jury might infer a payment of the present demand. 
On the plea of the statute of limitations, his Honor instruct- 
ed the jury, that “to revive the remedy, or to prevent the » 
bar of the statute, there should have been an express 
promise to pay, or an explicit acknowledgment of a sub. 
sisting debt, from which the law could imply a promise.” 
The jury found both the issues in favour of the defendant; 
and the plaintiff appealed. “: 

Devereuz, for the plaintiff. 
D. F. Caldwell, for the defendant. 


®. 
Wauan. 


Rurrin, Chief Justice.—If the instruction excepted 


were deemed erroneous, the Court could not reverse the 
judgment, since the jury found for the defendant, as well 
upon the first issue on non assumpsit, as upon the statute 
of limitations. Morisey v. Bunting, 1 Dev. 3. Bullocky. 
Bullock, 3 Dev. 260. This was probably deemed the” 
truth of the case, since there certainly was evidence from 
which payment might be cogently inferred. 

But we are likewise of opinion, that there was.no evie «+ 
dence to take the case out of the statute of limitations. ba" 
The only witness of the plaintiff stated, that“ no admission —_ 
of the claim was made,” either by the defendant or his 
partner. Upon this, the proper instruction, in. the opinion 
of the Court, would have been simply that the plaintiff’s 
action was barred ; for there was nothing to prevent the 
operation of the statute. There was no credit to be 
weighed; nor any fact deposed to from which the jury 
ought to be permitted to infer,as a fact,, the acknow- 
ledgment of the debt. Moreover, if there had been such 
evidence, the rule of law is conceived by the Court to be 
precisely as it is stated in the plaintiff’s exception to have 
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been delivered on the trial—that there must either be an Dc. 1837. 
express promise to pay, or an explicit acknowledgment of “Mastin 
a subsisting debt,from which the law can imply a promise. wren. 
Terms, either exactly the same, or at all events, of 
equivalent import, were adopted by this Court, at the 
last term, in the case of Smallwood v. Smallwood, (see 8 

. : mallwood 
ante, p. 330,) as expressing our sense of the modern adju- y. Small. 
dications. Having so’recently discussed this question, and ~ 
endeavoured to establish the principle in this state, further proved. “ 
observations on the subject seem not now to be called for. 


Per Curiam. Judgment affirmed. 


JOHN HINTON e. JOHN J. OLIVER. 


Ba scire facias be sued out upon a judgment of more than ten years’ stand- 
* ing, without motion, supported by an affidavit of the debt being cuc, the 
jadgment unsatisfied, .and the defendant living, it may be set aside for 


irregularity, provided the objection be taken in the first instance; but if 
fhe defendant pleads to the merits, he cannot afterwards avail himself of 


this matyulatity, 


_ ‘Tams was a scire ractas, issued from Caswell County 
Court, at its April Sessions, 1832, to revive a judgment 
which had been rendered in that Court, at its October 

_ . Sessions, 1821. Upon that judgment it appeared that an 
execution had issued returnable to January Term, 1822, 
and returned “ nothing to be found,” and it did not appear 
that any other execution had ever issued. On the return 

of the scire facias, “ the defendant entered his appearance, 

and pleaded nul tiel record, payment, and set-off ; and the 
cause was continued from term to term, until July Term, 
1835, when it came on for trial; and a jury being empan- 
nelled, before any evidence was offered, the defendant’s 
counsel moved to dismiss the sci. fa., because it had been 

‘issued without motion, and without an affidavit; and it 
was dismissed accordingly: upon which the plaintiff 

Vo. u. * 66 
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Dro. 1837. appealed to the Superior Court, where his Honor Judge 


Hiwron Saunvers,on the last Circuit, affirmed the judgment below ; 


Oucrs, 2d the plaintiff appealed. 





J. T. Morehead, for the plaintiff. 
W. A. Graham, for the defendant. 


Gaston, Judge.—The rules of practice in our Courts of 
law, when not otherwise settled, have been modelled after 
those which obtained in the Court of King’s Bench, before 
the Revolution. According to the old established usages of 
that Court, when a judgment was of more than seven, but 
less than ten years’ standing, the plaintiff could not have 

a scire facias, without a side-bar rule ; if the judgment had 
been above ten years old, there must be a motion to 
Court, supported by an affidavit of the debt being due, 
judgment unsatisfied, and the defendant living ; upon w 
the rule was absolute in the first instance; unless 
judgment were of more than twenty years’ standing, a 
then there must be a rule to show cause. We have no 
side-bar rules here, and therefore a scire facias may issue 
as of course upon a judgment which is not ten years old. 
But the residue of the rule of practice in the Court of 
King’s Bench has obtained also in our courts. : 

The scire facias in this case issued irregularly, and, 
might have been set aside on objection being made to i in” be 
apt time. But it is a well-settled rule, that where there * 
has been irregularity in process, and the party having 
right to object thereto do not make the objection as early © iil 
as may be, or as is commonly said, “ in the first instance,” 
he cannot afterwards revert to that irregularity. If he 
overlook it, and take subsequent steps in the cause, he 
thereby waives his objection. In the present case, the 
defendant appeared to the scire facias, pleaded to the 
merits, put his cause upon these pleas, and after repeated 
continuances, moved to dismiss the scire fucias, because it 
was sued out not in conformity to the prescribed mode of 
proceeding. In our opinion, the Court erred in granting” 
the defendant’s prayer. The judgment of the Court below 
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is to be reversed ; with directions to that Court to proceed Dec. 1837. 
to the trial of the issues in the cause. 


Per Cortam. Judgment reversed. 


JOHN A. MEAD ». JOSEPH YOUNG and ALFRED BOYD. 


An arrest is an actual interference with the person, or a compulsory restraint 
of it. But these terms are not identical; and where an officer, having a 
warrant, went to the defendant, and informing him of the fact, said to him, 
“ do you submit ?” and he answered, “ certainly,” and went with the officer 

& magistrate, and there entered into a recognizance to answer the 

; it was held, to be such an arrest as amounted to an imprisonment 

_'BF the person. 

t to arrest persons neither named nor described, is void. And 
one reciting that A. B. “and company” had committed an offence, and 
commanding the officer to apprehend “said company,” will ot justify 

. the arrest of any person; for the mandatory part does not direct the 
taking of A. B. by name, or by any description, and it is not helped 
by the recital; for the words “said company,” refer only to the company 

“Wwith A. B. and not to A. B. himself. 

Criminal process, defective for uncertainty in the description of the defendant, 

* ip not aided by the act of 1794, (Rev. ch. 414,) providing that warrants 
shall not be set aside for want of form ; for that act, in its terms, applies 

3s to civil process only ; and, besides, the description of the defendant is matter 
of substance. 

In an action of trespass and false imprisonment for an unlawful arrest, it is 
admissible to prove that the plaintiff paid the defendant a certain sum of 

«jy ™ ~money on account of the transaction for which the arrest was made, in 
order to show the animus which influenced the proceedings: 


Tas was an action of Trespass vi er arRmis, for an 
assault and false imprisonment. Pleas, the general issue, 
and justification under process. 

Upon the trial of the cause at Rockingham on the last 
Circuit, before his Honor Judge Saunpers, it appeared in 
evidence that the defendant, Young, for the purpose of 
arresting the plaintiff and others on a criminal charge, 
obtained a warrant from a magistrate, which, after recit- 
ing that the plaintiff “and company,” had wounded and 
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Dro. 1837. beat a slave of the defendant, commanded the defen- 
Mean dant Boyd, (who was not a peace officer, but to whom the 


warrant was specially directed,) “to apprehend the said 
company, and them safely keep so as to have them,” before 
a justice of the peace, “to answer the said complaint, and * 
to be dealt with according to law.” The defendant Boyd, 
under colour or by virtue of this warrant went, accompa- 
nied by several persons, who were prepared to aid him in 
case of necessity, in search of the plaintiff, and when 
drawing near him, left the others a short distance behind, » 
but yet within hearing. Boyd then inquired for the 
plaintiff, and on the plaintiff answering to his name, © 
informed him that he, the defendant, had a precept against 
him, and asked, “ do you submit?” The plaintiff answered 
“certainly ;”’ and accompanied Boyd to a mae 


vw. 
Youns:. 


where the warrant was returned. The magistrate, a 
hearing the case, determined to bind the plaintiff over ; 

the plaintiff, not being immediately ready with sureties 
join him in a recognizance, at the suggestion of the magis- 
trate, deposited with the defendant Boyd, the sum of threé 
hundred dollars as a pledge for obtaining security and 
entering into a recognizance on the next day. The moneys 
by the consent of the plaintiff, was then put into the hands 
of the magistrate ; and on the succeeding day the recoggis 
zance was given and the money returned. “ 

It further appeared, that after some conversation betwee 
the plaintiff and the defendant Young, concerning a 
promise, and after Young had said that he had no péwerto 
stop the prosecution, the plaintiff paid Young one hundred 
and fifty dollars, but on what terms, and for what purpose, 
did not appear, except that it was on account of the trans- 
action charged in the warrant. 

His Honor instructed the jury, that although words 
alone could not constitute an arrest, yet if the defendant 
Boyd, followed by persons who were prepared to ‘assist 
him, if necessary, to arrest the plaintiff, told the plaintiff 
that he had a precept, and asked of the plaintiff whether 
he submitted, and thereupon the plaintiff did submit 
himself into custody, these circumstances, collectively; did 
constitute an arrest. And further, that whether the 
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submission of the plaintiff, was a submission into custody Dre. 1837. 
or not, was a matter which might be collected from the Map 
subsequent conduct of the parties to this arrest. He also youre. 
charged, that as the warrant commanded the defendant 
*Boyd'to take no person by name, or by description, other 

than by the vague description “ company,” it did not give 

an authority to arrest any person. The jury found a 
verdict for the plaintiff: and the defendants moved for a 

new trial because of a misdirection of the Court as to the 

arrest and warrant; and because of the reception of 

.- evidence as to the hundred and fifty dollars paid by the 

plaintiff to the defendant Young. The motion was over- 

ruled, and the defendants appealed. 


A. W. Graham and Boyden, for the defendants. 
+ J. T. Morehead, contra. 


gos Judge, having stated the case as above, pro- 


as follows.—The first error assigned in this case 
for the reversal of the judgment rendered in the Superior 
Court is, that the jury was misdirected as to the nature of 
the restraint which would in law constitute an imprison- 
mept. For the defendant it is insisted, that nothing can 
constitute an arrest amounting to an injurious imprison- 
ment, short of an actual interference with the person, or 
compulsory restraint thereof; and that upon the testimony 
there was no proof of actual interference with the person 
ofthe plaintiff, nor that the submission of the plaintiff was 
other than a voluntary submission to appear before a 
magistrate for the investigation of the charge brought 
againsthim. Many cases have been produced to establish 
the legal position taken by the defendants’ counsel, which 
we deem it unnecessary particularly to notice, for we think 
the position properly understood to be correct. There 
must be an actual interference with one’s person, or 
compulsory restraint, to constitute imprisonment. But 
what is meant by compulsory restraint? It is not 
identical with actual interference, or it would be a 
superfluous description. Is it more or less than sub- 
mission to restraint without incurring the risque of per- 
sonal violence and insult by resistance? If an officer, or 
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Dro. 1837. one claiming a right to obedience, require of another ‘to 
Map accompany him, this alone is not an arrest. As yet, there 
Youna, i$ no compulsion, nor restraint. Compulsion is indeed 

intimated, but is not exerted. But when obedience is 
yielded to that command—when, in submission to it the* 
person commanded accompanies him who gives the order, 
the movement is by compulsion, and not through choice, 
and his person is then under restraint. The distinction is 
well taken in Buller’s Nisi Prius, page 62, “ bare words will 
not make an arrest ; but if a bailiff who has process against . 
one, says to him, when he is on horseback, or in a coach, 
‘you are my prisoner, I have a writ against you; on 
which he submits and goes with him, though the bailiff 
never touched him, it is an arrest, because he submitted ; 
but if, instead of going with the bailiff, he had gone or 
fled from him, it would be no arrest, unless the bailiff 
laid hold of him.” In the present case, there was a 
dant evidence of restraint by compulsion. The 
Boyd, claiming to have an authority by precept to take 
the plaintiff ’s person, and having a force at hand. to enable 
him to execute the alleged precept, announces his autho- 
rity, and requires submission. It is yielded—the plaintiff 
goes with the supposed officer, as a prisoner. The precept 
is returned, executed, and the plaintiff is kept in custody, 
until he relieves his person from restraint, first, by a con- 
ditional deposit of money, and then by entering into recog- 
nizances for making his appearance in Court, to a fer for 
the criminal charge upon which he was brought pci . 
magistrate. ‘ 
The next and most important point in the cause is, 
whether the arrest of the plaintiff was by lawful autho- 
rity. His Honor instructed the jury, that as the warrant 
commanded the defendant Boyd totake no person by nameor 
by description, other than by the vague description “ com- 
pany,” it did not give an authority to arrest any person. 
It has not been questioned, and it cannot be questioned, 
but that a warrant to arrest persons not named nor 
described with reasonable certainty, is altogether void. 
The magistrate who acts upon the information laid before 
him is to judge whether a warrant shall issue, and against 
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» whom it shall issue. The authority of the officer, or pet- Dec.1837. 
son acting under the warrant is purely ministerial. The Map 
magistrate must give certain directions as to’ the persons y 
to be arrested—and he who acts under the mandate must 

“arrest those only whom the mandate directs him to arrest. 
Ist Hale’s Pleas of the Crown, 580. Haw. B. 2,ch. 13, sect. 
10. Money v. Leach, 1 Bi. 562; 3 Burr. 1692. Wilkes 
¥. Wood, Loft. 18; 11 State Tri. 323. This certainty in 
warrants has been deemed so essential to the liberty of the 
citizen, that our Constitution denounces all general war- 
rants, whereby any officer or messenger may be com- 
manded to search suspected places without evidence of the 
fact committed—* or to seize any person or persons not 
named,” and whose offence is not particularly described 
‘and supported by evidence, as dangerous to liberty, and 
not tobe granted. Declaration of Rights, sect. 11. But 
the counsel for the defendants contend, that in this war- 
rant the plaintiff is named ; and that although the warrant, 
Qn the face of it, is illegal and null, so far as it commands 
the arrest of uncertain persons, it is a valid warrant for 
the arrest of the plaintiff. We do not deem it necessary to whether 
determine whether a warrant containing a mandate forbid- warrant 
den by our Bill of Rights, is altogether null—or whether it oe 
is pull only so far as it violates that prohibition. For, ‘r seizing 
admitting that it may be good in part—a point not free a 
from doubt—we feel ourselves bound to hold, that the others 
he, neither 
» Warrant in this case did not command the arrestof the named nor 
_ plat by name, or by certain description. The man- i: ce 
datory part of the warrant—the precept—is “ to appre- er null 
hend the said company, and them safely keep, so that you ¥rée the 
have them to answer,” &c. This is unquestionably per - ¢ our 
se altogether vague and uncertain. Is it rendered certain Rights; or 
by means of the reference contained in the words prefixed eo 
to company, “ the said company ?” On looking into the ay al y 
previous parts of the warrant, all that we find to which a Progen 
reference can be applied is in the recital that complaint good for 
had been made of a battery committed by John Mead and 9° 74" 
company. The “ said’ company,” in the precept means the 
company mentioned in the recital. It can mean in the . 


precept only what it means in the recital. It comprehends 
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Drc. 1837. no more in'the.one than it embraces in the other. Inthe 
Mean  recital-it: means and comprehends the associates or com- 
Were. panions of John Mead only, and not Mead himself; im the 
precept, therefore, it means and comprehends these asso- 

ciates only. Who are they ? 

It has been urged, that the warrants of magistrates 
ought not to be examined in the spirit of minute criticism ; 
and in support of this proposition, we are referred to the 
16th sect. of the act of 1794, (Rev. ch. 414,) by which it 
is declared, “ that no attachment, warrant, or other process 
issued by a justice of the peace, shall be set aside for the 
want of form, if the essential matters requiredare set forth 
in such process.” This. enactment, as such, must be under- 
stood as applying only to the subject-matter of the act, 
which is an act directing the mode of recovering debts before 
justices of the peace. But we adopt unhesitatingly the © 
principle contained in the enactment, as one recognized 
the common law in reference to the subject before us. 
is the objection to the validity of this warrant.one 
for want of form? By the best. established princi 
the common law—principles deered so important, ag, 
be embodied in our Constitution, and placed. egg 
reach even of legislation—certainty of the person.so 
seized, is “ an essential matter required,” in every 
to apprehend a man for an imputed crime. “In the j 
ment of the Court, there was no error in this part 
judge’s charge. 

Another point has been taken by the de 
the judge erred in permitting testimony to be 
jury of the payment by the plaintiff to the defendant Young, 
of one hundred and fifty dollars on account of this business. 
In answer to this objection, it would be sufficient to say, 
that itdoes not appear who offered this testimony, whether 
the plaintiff or the defendant; and that if it-could be 
inferred from the case, that it was’ offered by the plaintiff, 
it does not appear that objection was made to the recep- 
tion of it. But waiving these answers, we are at a loss to 
see on what {good ground either party could object to its 
being brought before the jury.. It was a part of the 
transaction to be investigated, material to show the 


_ 
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animus which influenced the proceedings—whether an Dec.. 1837. 
honest purpose to vindicate an acknowledged and severe Mrav 
injury, or a corrupt scheme to extort money by an oppres- youna. 
sive prosecution. In what light it was considered by the 

jury, we have no means of knowing. But it was a cir- 
cumstance, ih connection with all the other circumstances 

of the case, fit to be considered and weighed in fixing the 

amount of damages. The judgment is affirmed. 


Per Curiam. Judgment affirmed. 


” ; 
EDWARD HASKINS v. JOSEPH YOUNG and ALFRED BOYD. 


A’warrant for the apprehension of a man’s person cannot be rightfully altered 
after it has finally left the hands of the magietrate who issued it. And if 
be altered by another magistrate after it has been so issued, by inserting 
name of another person to be apprehended, it will be no justification to 


officer who executes it for taking such other person. 
we. @ person went voluntarily before a magistrate, and while there, an 
, to whom a warrant against him for a criminal charge was dirccted, 
atid to him,“there is a warrant against you; do you submit?” and he 
angwered that he did ; and then entered into a recognizance for his appear- 
ance to answer the charge specified in the warrant, it was held to be an 
arrest amounting to an imprisonment of the person. 


Twas was an action of the same kind with the preceding 
*one of Mead v. Young, arose out of the same transaction, 
and was tried at the same time. In addition to the circum- 
stances mentioned in that case, it is necessary to a proper 
understanding of the objections taken to the charge of the 
judge in this, to state, that the present plaintiff was in 
company with John A. Mead at the fime of the beating of 
the slave of the defendant, Young, but was not arrested at 
the same time with Mead. The warrant sued out was 
granted by a magistrate, also of the name of Young, anda 
relation of Young, the defendant ; but was returned before 
Mr. Reed, another magistrate of the county, because the 
magistrate who issued it refused, after it was issued, (on 
Von. un. 67 
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Dro. 1837. account of this connection,) to interfere any further with 
Haskins the matter. On reading the warrant, Mr. Reed remarked, 


wv. 
Youna. 


that it called for thie company, and inquired who were the 
company ; upon which John A. Mead mentioned himself, 
the plaintiff, and Theophilus Mead; and thereupon Reed, 
without saying any thing to the magistrate, ‘Young, who 
was in the room, but took no part in the proceedings, 
inserted the names of Theophilus Mead and of the plaintiff 
in the first part or recital of the warrant, so as to cause the 
same to read, that complaint had been made that John 
Mead, Theophilus Mead, and Edward Haskins and com- 
pany had beaten the slave of the defendant, Young; but 
made no alteration in te preceptive or mandatory part of 
the warrant, which yet remained, “ to apprehend the said, 
company.” On hearing the evidence, the magistrate 
decided on binding over the parties; when it was pro- 
posed (it does not appear by whom,) to send for the plain- 
tiff; and the two Meads went for him. On his arrival, he 
was asked by the Magistrate if he was Haskins; and u 

his answering in the affirmative, the defendant, Boyd, 

to him, “ there is a warrant against you,” (pointing toa@he 
warrant upon the table,) “ do you submit?” The plaintiff 
answered, that he did; and thereupon, after hearing what 
he had to say, the magistrate decided on binding him over 
also. The difficulties occurred about finding securities, 
which are stated in the case of Mead against these defend- 
ants. The deposit of money was made, as therein sét forth, — 
for the relief of Haskins, as well as of Mead; and on the™ 
succeeding day recognizance with sufficient security was 
entered into for the appearance of the plaintiff, at the 
ensuing term of the Court. 

His Honor charged the jury, that the alteration made in 
the warrant by the magistrate Reed, without the autho- 
rity of the magistrate Young, was illegal; and the arrest 
of the plaintiff under a warrant so altered, was without 
authority ; and that if the jury collected from what passed 
between the defendant Boyd and the plaintiff, after the 
latter came before the magistrate, and from what occurred 
afterwards, that the plaintiff submitted himself into cus- 
tedy, and was so considered and treated by the defen- 
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dants, then the plaintiff was arrested; and if arrested Dro. 1837. 
without authority, such arrest was in law a false impri- Hasxine 
sonment. The jury found a verdict for the plaintiff The y.., 


defendants appealed. 


Gaston, Judge.—This action of trespass and false im- 
prisonment has grown out of the same transaction which 
gave rise to the action of John A. Mead against these 
defendants, in which an opinion has just been pronounced. 
For the proper understanding of the exceptions taken in 
this case, it is necessary to state, in addition to the cir- 
cumstances mentioned in the opinion referred to that, &c. 
» (Here his Honor stated the circumstances of the case, and 
_the charge of the judge thereupon, as mentioned above ; 

nd then proceeded as follows:) We hold both parts of 

the charge to be correct. A warrant for the apprehension 
of a man’s person is an act of no unimportant character ; 
and certainly no alteration can be rightfully made in it 
it has finally left the hands of the magistrate who 
. it. He decides upon his official responsibility, whe- 
a warrant shall issue, and against whom it shall issue. 
without his authority, it is no longer his warrant 
if it be not the warrant of the magistrate under 
whose signature it is sent forth, whose warrant is it? It 
may be remarked, however, that independently of the 
upon which the judge held the apprehension of the 
plaintiff illegal, the warrant, supposing it rightfully altered, 
* was yet open to the same objection which we have held 
fatal in the other case. In its mandatory.part it contained 
no names of the persons to be arrested, nor in any way 
described them, but as the ‘said company.’ We think, 
also, for the reasons given in the former case, that the other 
part of the instruction complained of was correct. Boyd, 
claiming authority to take the plaintiff under the warrant 
directed to Boyd, inquired of him whether he submitted to 
such arrest—received his submission—and detained him 
in custody under it until he ransomed his person from 
restraint. The judgment is affirmed. 
Per Courtam. Judgment affirmed. 
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Den ex d. 


aon DEN ex dem, JOHN GIBSON v. NOAH FARTEE. 


v. 

Pantez. Where an instrument purporting to convey land, was signed, sealed, and , 
delivered, by the grantor to the grantee, it is a deed, and not an escrow ; 
although the parties afterwards placed it with a third person for safe keeping 
until they both should call for it. 

Fraud in the execution of a deed will, at law, avoid it. 

The only legal proof of a judgment, is by the production of the formal entry 
of it ; but minutcs made during the progress of a cause, if received without 
objection to their form, are sufficient proof of the judgment, if from them 
a formal entry can be made ap. 

Matters which might have been introduced on the trial, but brought forward 
for the firet time upon a motion for a new trial should not be acted upon by ~ 


Esecrment, tried at Rowan, on the last Circuit, before 
his Honor Toomer, Judge. 

The plaintiff, in support of his claim, first offered in 
evidence, an instrument duly proved and registered, which 
he alleged to be a deed for the land in dispute, fi 
Andrew Bahel, to his son Jacob Bahel. The defend 
contended that the instrument had never been delive 
as a deed, but only as an escrow; and to prove that 
he introduced witnesses, who testified that Jacob 
was to give a bond to his father Andrew to 

tain him during his life; and Andrew, the father, was to 
convey the land to Jacob: that the old man seemed 

before the instruments were executed, lest his son 

fail to comply with the stipulations of the bond, foabthoss 
present informed him that he would have a claim to the» 4 2 
land, should Jacob fail to support him; and also, that he * 
might sue on the bond and get his land back again: that 
the bond and deed both were drawn by Mr. Barnhart, and 
the bond was then signed and sealed by Jacob and delivered 
to his father, and the deed was signed and sealed by Andrew 
and delivered to Jacob; that the parties then respectively 
handed the bond and deed to the witness, to be kept until 
they should come together and call for them. Andrew 
Bahel was then about seventy years old, and was ignorant 
as to mattersof law. The plaintiff then introduced Mr. 
Barnhart, who stated that, at the request of Andrew and — 
Jacob Bahel he drew both the bond and deed, and attested 
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to the execution and delivery of them: that the bond was Dee. 1837. 
signed and sealed by Jacob to Andrew, and the deed was Den ex d. 
signed and sealed by Andrew, and delivered by him to — » 
. Jacob: that John Gibson, the lessor of the plaintiff was Pasree. 
present, and after the execution of the instruments, the 
parties wished to place them in his hands, but he declined 
receiving them ; whereupon both parties agreed to place 
them in the hands of one Cowell for safe keeping, with 
instructions to retain them until both Andrew and Jacob 
should call for them, or until the death of Andrew. It 
was also proved, that Andrew Bahel had died, and Cowell 
had been compelled by legal process to produce the deed 
for probate and registration. The deed was executed and 
bore date the 5th of September, 1830. 
The lessor of the plaintiff, in further support of his title, 
then offered in evidence the record of a judgment obtained 
by him against Jacob Bahel, in an action instituted by 
original attachment, in the County Court of Rowan. The 
chment bore date Ist of January, 1834, and was issued 
Tes the estate of Jacob Bahel, for a debt of one hundred 
and fifty dollars, due by note, with the interest accrued 
thereon; returnable to February term, 1834, of Rowan 
he, Court, and was returned levied upon the premises 
in dispute. 
At the return term, an order of publication was 
-. _ fades and at the succeeding term, in May, the following 
entry red upon the trial docket: “ Judgment of the 
“Cou it publication has been made :” and also another 
in the words following, to wit :—“ Judgment by default, 
final, according to specialty filed.” A note was then pro- 
duced from the officer of the Court, filed among the papers 
in that cause, purporting to be a promissory note under 
seal, given by Jacob Bahel to John Gibson for one hundred 
and fifty dollars, dated 20th of October, 1818,and payable 
three months after date. On the execution docket the 
following memorandum was entered :—“ $288 with interest 
on $150, from May 1834, until paid, for debt, also $942, 
for costs.” A venditioni exponas for the debt.and costs, 
was then produced, directed to the sheriff of the county, 
"and commanding him to sell the land levied on under the 
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Deo. 1837. attachment ; and a return endorsed on the process, showing 
Dew ex d. a sale, and that thelessor of the plaintiff was the purchaser. 
— It appeared in évidence that there were no entries in 
Partee. relation to this suit, on the minutes of the Court. It was 
objected by the defendant, that there was no judgment, 
because the entry was for no certain sum: but the Court 
adjudged that there was a judgment, that id certum est, 
quod certum reddi potest, and the record was read in 
evidence. The lessor of the plaintiff then offered a deed 
from the sheriff, reciting the venditioni exponas, and 
conveying the premises described in his declaration to 

him. 

His Honor instructed the jury in relation to the deed 
from Andrew Bahel to his son Jacob Bahel, that it was 
not sufficient for the plaintiff to show that Andrew had 
signed and sealed it, but he must also show that it was 
delivered by Andrew to Jacob as the act and deed of 
Andrew for the purpose of conveying to Jacob the premises 
therein described: that the instrument was sufficien 
its face to pass title, provided they were satisfied that “it 
was delivered to Jacob by Andrew as his act and deed, 
and for the purpose of transferring the title ; which 
matter of fact, exclusively within their province to decide: 
that if they were satisfied from all the circumstances of 
the case, that the delivery was made to Jacob, by his 
father, as his act and deed, and for the purpose of transfér- 
ring title, then the verbal agreement referred to by thé’ 
witnesses, if subsequently made, could not divest the title.“ 
of Jacob ; and that on the probate and registration of said 
deed, the title had relation to the period of its delivery: 
that where an instrument was executed as a mere escrow, 
and not intended to operate as a deed, it should be deli- 
vered to a third person, and not to the grantee. The jury 
were also instructed, that if the deed was procured from 
Andrew by any imposition practised on him by any 
person, or if there was any fraud in its execution, it was 
null and void, and no title ever passed to Jacob: that in 
considering these questions, they should take into conside- 
ration the age, infirmity, and ignorance of Andrew, in 
connection with all the attendant circumstances : that they » 
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hada right also to take into consideration the presence of “Dac. 1887. 
Gibson, and that he was a creditor of Jacob’s, and that he Dex ex 4. 
could not collect his debt from Jacob; afd that if he used &*™* 
any artifices to procure the execution of the deed, which Pantss. 
im on Andrew, the instrument was fraudulently 
and was void. 
The jury returned a verdict for the plaintiff; and the 
defendant moved for a new trial; and urged two matters 
which had not been introduced or adverted to on the trial, 
wit, that there had been no judgment condemning the 
land; and that the attachment and all the proceedings 
thereon were in a suit wherein John Gibson was plaintiff, 
‘and Jacob Bahel defendant; and that the sheriff’s deed 
Gibson for the land sold, was under a venditiont 
¢xponas, against Jacob Bahel; and that no evidence 
has been offered to show title to the premises in Jacob 
Bahel, for that the deed from Andrew the father to 
his ‘son Jacob, was from Andrew Pahel to Jacob 
Pahel. To this it was replied, that no other judgment 
than the one exhibited, was necessary; and that if the 


objection to the names had been taken on. the trial, 
it could have been shown that Andrew the father, and 
Jacob the son, were known as well by the name of Bahel 
as Pahel. The motion for a new trial was overruled ; and 
the defendant appealed. 

_ Bryden, for the defendant. 


_ Calidwelt for the plaintiff. 


Gaston, Judge.—We see no ground for exception on 
the part of the defendant, to the charge of the judge in 
relation to the execution of the deed of Jacob Bahel. 
According to the testimony of every witness examined on 
the subject, it was executed as a deed, and not delivered 
as an escrow ; and his Honor, we think, should have charged 
the jury, if they believed the evidence, such was the legal 
effect ofit. If there was any fraud practised in the 
execution of the deed, such fraud would in law avoid the 
the deed ; and the instruction of the judge went at least to 
that extent. 

Upon the other question made at the trial, whether the 
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Dec. 189% writ of venditioni exponas was warranted by a judgment, 
Denexd. we do not understand that objection was made to {fie 
— reception of the ‘élerk’s minutes and entries as evidence ; 


v. 
Paarex. for it is impossible for us to be ignorant of the universal 


usage at the bar, to receive such memoranda insteadj 
of requiring a formal record, but that these when recall 7 

in evidence did not show a judgment. So understanding 

the objection, we think that it was properly overruled. 

The law is express in requiring of every clerk, where a 
cause is finally determined, to enter all the proceedings 
therein, in a well-bound book; and make an entire and 
perfect record thereof. This record is of course made oug™ 8 
from the memoranda, or short minutes entered upon 
dockets, and in the journal of the Court’s daily proceeding” 
These are the materials by means of which the record igs 
to be subsequently completed ; but they are not the record,” 
and of course are not admissible as such, if objection be 
thereunto taken. It is never taken, we believe; and the 
consequence of this liberal practice—a very unfortunate 
consequence—is, that clerks very seldom make out a 
a record ; and that few of them can do so without profes- 
sional assistance. When these minutes are received» in 
lieu of the record required by law, they must be regarded 
as sufficiently certain, if from them a certain record can 
be made out. The rule of “id certum est, quod certum 
reddi potest,” is properly applied in such a case ;gor 
otherwise, being but incomplete memoranda, they would ~ 
always want the necessary certainty. Applying that rule”, | 
to the present case, a complete record could have beens . 
made. There was a memorandum. that judgment b 
been rendered for the plaintiff, agreeably to the specialty’ 
filed; and the amount of that judgment, was a mere 
subject of computation. 

As to the matters brought to the notice of the Court for 
the first time, on the motion for a new trial, we think his 
Honor properly refused to act upon them. The judgment 
is affirmed. x 

Per Curiam. Judgment affirmed. 
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WEED & BENEDICT v. BENJAMIN RICHARDSON and The Execu- mae. 
tors of A. M‘DOWELL. SON. 


A Partnership security taken for the debt of one of the partnerg, without 
evidence of the assent of the others, is void at law. In an action against 
two, there cannot be a judgment against both for part of the demand, and 

* against one of them for the residue; and an amendment in the appellate 
count, will be allowed only upon the payment of all costs. 


Tue plaintiffs were merchants in Charleston, South 
Carolina, to whom the defendant, Richardson, became 
indebted, in the sum of fourteen hundred and _thirty- 
Fix’ dollars and fifteen cents, for goods to supply a 
country store, which he had established in Buncombe 
county. The debt was secured by Richardson’s note, 
which had been due‘a considerable time prior to the 20th 
of March, 1832; and the plaintiffs had indulged him on 
his application. On the 20th of March, 1832, M‘Dowell, 
the intestate of the other defendants, became a partner 
with Richardson, and others, in that store, and others ; all 
which were under the general management of Richardson, 
under the name of B. Richardson & Co. ; and on the 19th 
of June, 1832, Richardson, without the assent or know- 
ledge of M‘Dowell, gave to the plaintiffs the promissory 
note of B. Richardson & Co., for the before-mentioned 
debt of his own, payable the Ist day of December follow- 
ing: ‘and at the same time gave to them another promis. 

sory note of the firm for one hundred and eighty-three 
dollars and fifty cents, payable six months after date, for 
merchandize then purchased for the firm of B. Richardson 
& Co. M‘Dowell having died, the plaintiffs instituted 
this action of pesr against Richardson and the executors 
of M‘Dowell, in which they declared in one count on the 
small note, and in a second count on the other. The case 
came off for trial at Burke, on the last Circuit, before Ser- 
TLE, Judge, upon the general issue ; and his Honor, upon 
the facts appearing as above stated, instructed the jury, 
that as the consideration of the note declared on in the 
second count, was the debt of Richardson individually, and 
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Drc. 188% that was known to the plaintiffs, it was fraudulent in law® 


Weep 
v. 
Ricnarp- 
SON. 


on M‘Dowell to take the note of the partnership therefor, 
The jury found a verdict against all the defendants on the 
first count, and against Richardson, and in favour of 
M‘Dowell’s executors, on the second count; and afters’ 
motion for a new trial for misdirection, overruled, and a 
judgment for the plaintiffs according to the verdict, they 
appealed. 


No counsel appeared for the plaintiffs. 


Iredell and Caldwell, for the defendants. 


Rorrin, Chief Justice, having stated the case as above, 
proceeded as follows: 

This Court approves of the directions tothe jury. It is 
stated, that the note was given without the assent of 
M‘Dowell; and there are no circumstances in the case 
from which any reasonable belief on the part of the cred 
tors can be justly inferred, that it was given with his 
consent. It is now well settled at law, that it is prima 
facie fraudulent for a separate creditor of one of the firm 
to take from him the security of the firm: for it is a secu- 
rity which the creditor knows his separate @ebtor ought 
not to give, without the consent of the firm; and thefefore 
he cannot honestly take it. Cotton v. Evans, 1 Dev. & 
Bat. Eq. Rep. 284. 

But the Court is unable even to affirm the judgment as 
far as it goes for the plaintiff. In an action against two, 
there cannot be a judgment against both for part of the ™ 
demand, and against one of them for the residue—thus 
requiring different writs of execution upon the same judg- 
ment. All that can be done here is to allow the plaintiffs 
to amend by striking out, at their election, one of the counts 
in the declaration, and that part of the verdict which 
relates to such count; and then they may have a_corres- 
pending judgment. This is allowed in this Court, because 
it would be an amendment of course in the Court below, 
fo answer the justice of the case. Grist v. Hodges, 3 Dev. 
198. But an actual amendment being necessary, the 
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plaintiff must pay the costs in both Courts, as a condiSiBre. 1837. 
tion. Weep 
v. 
Per Curiam. Judgment accordingly. —Ricuanp- 
SON. 


DEN ex dem. JOEL F. MOTLEY ». NANCY WHITEMORE. 


In lands conveyed to husband and wife, they have not a joint estate, but hold 
by entireties; and upon the death of either of them, the whole estate con- 
tinues in the survivor, notwithstanding the act of 1784, (see 1 Rev. Stat. c. 
43, s. 2,) for abolishing the right of survivorship. 


Tas was an action of esecrment, in which the following 
facts were submitted to his Honor Judge Saunpsrs, at 
Caswell, on the la&t Circuit. The plaintiff’s lessors 
wlaimed title to the land in controversy, by virtue of a 
judgment, execution, and sheritf’s deed; and produced 

records of two judgments, rendered in Caswell County 
rt, in favour of himself and one Nannally, at July 
Term, 1833, against the administrators of Louis White- 
more, deceased. It appeared, that the administrator, 
other things, had relied on the plea of fully 
nistered, which had been found for him; and judg- 
ments had been signed for the plaintiff’s demands. Writs 
of seire facias had been sued out thereon against the heirs 
at law of the said Lewis Whitemore, and judgment ren- 
dered upon the same at October Term, 1835, upon which 
writs of venditiont exponas were issued; and at January 
‘Term, 1836, the land was sold, and a deed executed there- 
for by the sheriff to the plaintiff. 

The defendant was the widow of Whitemore, and was 
in pessession of the land sued for; and she claimed to be 
sole seized thereof by devise from one John Hudnall, her 
father} ingthe following words, to wit: “I give to Lewis 
Whitempore and his wife, the tract of land whereon I now 
live.” The defendant was ‘the wife referred to in the 
devise; and the land devised was admitted to be the 
same mentioned in the plaintiff ’s declaration. 
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Dec. 138i His Honor, upon these facts, being of opinion with the 
Den ex d. defendant, a verdict of not guilty was entered in pursuancg 
Morury. of an agreement between the parties to that effect; and 
Warre- the plaintiff appealed. 


—_ W. A. Graham, and J. T. Morehead, for the plaintiff. 
Norwood, for the defendant. 


Gaston, Judge.—We entirely approve of the opinion 
expressed by his Honor below. When lands are conveyed 
to husband and wife, they have not a joint estate, but they 
hold by entireties. Being in law but one person, they® 
have each the whole estate as one person ; and on the death 
of either of them, the whole estate continues in the sur- 
vivor. This was settled, at least as far back as the reign 
of Edward the 3rd, as appears from the case on the 
petition of John Hawkins, as the heir of Joan Ocle, wort 
by Lord Coke, 1 Inst. 187 a. (See ‘Buck v. Andrews, 
Vern. 120. Doe on dem.‘ Freestone v. Parratt, 5 Term: 
Rep. 652.) Our act of 1784, (see 1 Rev. Stat. c. 43, sec. 2,) 
declaring, that in estates held in joint-tenancy, “ the 
or share” of the person first dying shall not go to the 
vivor, but to the heirs or assignees respectively of the tén- 
ant so dying, has no application to a caseypf this kind. 
The husband and wife were not joint-tenants, 
either any share to go to the survivor, or to the 
assignee of the one dying first. 

The judgment is to be affirmed. 


Per Cortam. Judgment affirmed. 
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JOSEPH TURNER v. ELLIS EDWARDS. 


The term “ book account” may comprehend a signed account, as well as an 
open one; and where the judgment of a single magistrate appeared to have 
been given on a warrant for more than sixty dollars, due by book account, 
it is to be taken, in support of the magistrate’s jurisdiction, that the book 
account was a signed account. ; 

Tuts was an action of assumpsrr, commenced by a war- 
Fant before a single magistrate, and carried by appeal to 
fe Superior Court of Haywood County, where it was 
“tried, on the last Circuit, before his Honor Judge Ser- 


we the trial, it appeared, that the defendant in the 
t action had, on the 25th of September, 1835, 
Warranted the plaintiff in a plea of debt “due by book 
account,” for the sum of one ‘hundred dollars, and ob- 
tained a judgment before a single justice, for eighty-six 
dollars and seventy-five cents, and cost. Upon this judg- 
ment the defendant had an execution issued, which was 
satisfied. The plaintiff, on the 5th of January, 1836, 
warranted he defendant for fifty dollars in assumpsit for 
had and received to his use; it being part of the 
nt which he had paid the defendant on the judg- 
gient above-stated. 

The - plaintiff contended, that the judgment rendered 
against him, for eighty-six dollars and seventy-five cents, 
“ due by book account,” was null and void, being for a sum 
beyond the jurisdiction of a justice ; but his Honor was of 
opinion, that the judgment was not void; and the plaintiff 
was thereupon nonsuited, and appealed. 


No counsel appeared on either side. 


Dantet, Judge, after stating the case as above, pro- 
ceeded ag follows :—The law gives jurisdiction to a single 
justice, for any sum under one hundred dollars, if due by 
signed account. The judge could not judicially know, 
that the sum of eighty-six dollars and seventy-five cents, 
for which the judgment was rendered, (and said to be due 
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Dec. 18. by a book account,) was in fact due by an open account. 

—— The words “ book account,” do not carry with them ahy 

Epwaaps. definite legal import or meaning; they may, for what we 
know, comprehend a signed account. In M‘Farland v. 
Nixon, 4 Dev. Rep. 141, this Court said, “it must be 
intended, that the plaintiff alleges his claim to be one of 
which the justice had jurisdiction ; and therefore it can- 
not be otherwise understood than for a debt due by» 
signed account. The warrant being the plaintiff’s decla- 
ration, no evidence could be rightly received by the jus- 
tice which did not sustain it.” Now we cannot see, from 
any thing in this case, that the evidence exhibited before 
the justice did not sustain the warrant; we cannot see, OF» 
legally and judicially understand, that the book account 
was not a signed account. We must take it (from the 
case made,) that the justice did have jurisdiction, as 
negative is not shown. The judgment must be affir 

Per Curiam. Judgment affirmed. 


THE STATE »v. THOMAS ROBERTS. 


It is competent for the Court, after a motion ‘in arrest of judgment, to alter 
the record during the same term, by inserting into, or striking from the 
minutes, whatever may be necessary to make it, when enrolled, speak the 
truth; and if, by such alteration, the grounds for a motion in arrest BB,” 
removed, upon an appeal, nothing can be looked to bat the record in its 
completed state. 

A motion in arrest of judgment, cannot be sustained, because it does not 
appear from the endorsement on the indictment that the witnesses, 
were sworn before they were sent to the grand jury; for the judgment 
can be arrested only for matter appearing, or for omission of some 
matter which ought to appear in the record, and those endorsements form 
no part of the bill. 


Tuts was an indictment for murper, tried dt Perqui- 
mons, on the last Circuit, before his Honor Judge Pear- 
SON. 

After the jury had returned a verdict of guilty, the 
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prisoner’s counsel moved, in arrest of judgment, because it Bie. 1837. 
did not appear that the witness examined by the grand Tue State 
jury had been sworn in Court, as the endorsement upon piv. 
the bill, “sworn and sent,” was tested by R. B. Thack, 
and not by Joseph B. Thack, the clerk of the Court; and 
the word “ clerk,” was not added to the name of R. B. 
Thack upon the bill. There was no such person as R. B, 
_Thack. Joseph B. Thack had qualified as clerk at that 
term,.and being new in office was permitted to have the 
assistance of one John Ward, the clerk of the county Court 
who sat at the clerk’s table with his principal during each 
sitting of the Court at that term, and made the entry upon 

» the bill. Joseph B. Thack, the clerk, and Wood the 
assistant, both stated that the witnesses were sworn in 
open Court, before they were sent to the grand jury ; and 
‘Wood stated, also, that not having been theretofore in the 
Habit of signing the name of Thack, he had inadvertently 
signed it R. B. Thack, instead of J. B. Thack, and had 
omitted to add “clerk.” The Court, thereupon ordered 
thé following entry to be made upon the minute of the 
Court, to wit :— 


& 
. © The State 
v. 
“ Thomas Roberts. 


* In this case the following persons, to wit, (the witnesses) 

*« were sworn and sent with the bill of indictment to the 
R “ grand jury. This entry was made by the permission of 
Mh the Court, after the jury had returned their verdict, and 
“ after a motion in arrest of judgment, upon its appearing 
“ to the satisfaction of the Court, that the witnesses had 
“ been duly sworn and sent; and that the assistant clerk, 
“ by mistake, signed the name of H. B. Thack, instead of 
« J. B. Thack,@nd had omitted to add the word clerk 
“in his endorsement on the back of the bill of indict- 


= eee | 
The motion in arrest of judgment was reversed ; and the 


prisoner appealed. 
Devereux, for the prisoner. 


Indictment for murder. 
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Dec. 183%, The Attorney-General, for the state. . 


Tue State > 
Romar. Rurrin, Chief Justice—If the objection which was 
made in this case, could be taken by way of motion in 
arrest of judgment, the ground of it, in point of fact, is 
entirely removed by the statement in the record, that the 
witnesses, on whose evidence the bill was found, were 
sworn by the Court on the bill, and sent with it to the» 
grand jury. It is entirely competent to the Court at ang 
time during the term to alter, by inserting into, or striking 
from the minutes, whatever may be necessary to make 
the record, when made up and enrolled, speak the truth ; 
and this Court can look only to the record in its final com- +» 
pletion. ‘e 
But, in the opinion of the Court, the objection if founded 
in fact, cannot be raised in this stage of the proceedings, 
or, rather, in this form. Judgment can be arrested only for 
matter appearing in the record, or for some matter which 
If anin- Ought to appear and does not appear in the record. Ifa bill _. 
a of indictment be found without evidence, or upon illegal ei 
outevi-  dence,as upon the testimony of witnesses not sworn in CouPt, 
teed the accused isnot without remedy. Upon the establishment 
pocpeeeay of the fact, the bill may be quashed. State v. Cain, 1 
olen Hawks, 352. Or the matter may be pleaded in abatement. 
en poog But the judgment cannot be arrested ; for it is no part of 
upon proof the record, properly speaking, to set forth the witnesses _ 
of the examined before the grand jury, or the evidence given by, - 
fact the may . ° 
bill may be them, more than it is to set out the same things in referentewy» 
= to the trial before the petit jury. A memorandum of the 
may be witnesses intended to be used is generally made on the bill by 
—-, the prosecuting officer for his own convenience, that he may 
know whom to call ; and the clerk usually avails himself of 
it, and marks the names of such as are sworn, in aid of his 
memory, if the fact should be disputed. But none of those 
endorsements are parts of the bill, or are proper to be 
engrossed in making up the record of a Supegipr Court ; 
which merely states that it was presented by the jurors 
for the state ‘upon their oaths. The act of 1797, (see 1 
Rev. Stat. c. 35, sec. 6,) does not require any change in 
the form of the entry, in the case of an indictment, but 
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Simply prescribes that no person shall be arrested or Dre. Dro, 1837. 
charged but upon a bill found by the grand jury to be a Tue Stave a 
true bill. a aM 
The Court, therefore, perceives no reason why the judg- 
ment should not be carried into execution. 
Per Curiam. Judgment affirmed. 


The STATE v. LOGAN B. HENDERSON. 


’ A person convicted of manslaughter may be burned in the hand, and also 
“imprisoned for any time not exceeding one year. The statutes of 4 Henry 
7, c.13, and 18 Eliz. c. 7, not being altered in this respect by the act of 


. 1816,(1 Rev. Stat. c. 34, sec. 26 and 27.) 


‘Tue prisoner, upon an indictment for murder, at 
Rutherford, on the last Circuit, before his Honor Judge 
Serrie, was convicted of manslaughter; and was there- 

sentenced to be burned in the hand; and also to be 
isoned until the succeeding term of the Court. His 
counsel objected to that part of the sentence which 
the. branding in the hand; and upon the objec- 
ing overruled, the prisoner appealed. 
. “Burton, for the prisoner. * 
The Attorney General, for the state. 


Rorrin, Chief Justice.—The only question made in this 
case is, whether one convicted of manslaughter may be 
sentenced to be burned in the hand; and also to be im- 
prisoned for six months. Upon it the Court entertains no 
doubt ; but we are all of opinion, that he may. 

The statute of 4 Hen. 7, c. 13, (see 1 Rev. Slat. c. 34, 
sec. 26,) prescribes the burning in the hand upon convic- 
tions of iable felonies. The statute 18 Eliz. c. 7 (see 
1 Rev. c. 34, sec. 27,) enacts, that after clergy 
allowed and dgnaing in the hand, the person shall forth- 
with be delivered out of prison; with a proviso, neverthe- 
less, that the Court, for the further correction of such 


Vou. nu. 69 
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Dec. 1837. person, may detain him in prison for such convenient timé 
Tue Stare as the Court may think proper, not exceeding one year. 


Henper- 


BON. 


By the terms of those statutes, both punishments might 
be inflicted together; and they have often been so in- 
flicted. 

But it has been argued, that our act of 1816, (see 
1 Rev. Stat. c. 34, sec. 26,) alters the law; and that under ‘ 
it the convict cannot be burned in the hand, if the sentence 
impose any other punishment besides that of burning. 
The opinion of the Court is decidedly to the contrary. 

That act creates a substitute for burning in the hand, 
and for that only. “ Instead of burning in the hand,” the 
Court may order the convict to be whipped, or to pay a 
moderate fine; and such judgment shall have the same 
legal effect and consequences—and no more—to all intents, 
as if the person had been burned in the hand in the 
presence of the Court. These terms leave the subject of 
imprisonment and the statute of Elizabeth untouched ; 
and we know that statute has always been in force and 
use in this state. . 

The judgment is therefore, we think, warranted by 
and it must be certified accordingly to the Superior 
that its execution may be proceeded in at the next term. 

Per Coram. Judgment affirmed. 


, 


THE STATE v. JOHN JONES. 


Where one got staves upon the land of another upon a contract to have half for 
getting them, it was held, that while they remained on the land undivided, 
the manufacturer was neither a tenant in common with the owner of the 
land, nor a bailee of them; and that therefore, he, or any other person with 
his connivance, might be guilty of larceny in taking them. » 

"’ 
Tuts was an indictment for Perrr LaRcENy, tried at 


Gates on the last Circuit, before his Honor Judge Pzar- 





OF NORTH CAROLINA. 545 


It was in proof, on the trial, that Hardy Jones, a brother Drc. 1838. 
of the defendant, had agreed with one Jenkins, to get Tue Srare 
staves upon the lands of Jenkins, upon shares; that is, pom 
Jones was to have one half of the staves for getting 
them. Under this agreement, Jones set a negro to work, 
and after he had got out about three hundred staves, the 
defendant and his brother Hardy carried off about two 
hundred of them secretly, and without the privity or 
consent of Jenkins, and sold them. 

His Honor charged the jury, that if the defendant, in 
company with his brother Hardy, carried off the staves 
secretly, without the privity or consent of Jenkins, with an 
intent to defraud Jenkins, and convert the staves to his 
own use, he was guilty cf larceny. The defendant was 
found guilty ; whereupon his counsel moved for a new trial 
for error in the charge, insisting that Hardy Jones had 
such an interest in the staves as gave him a right to take 
them; and that although it was a fraud upon Jenkins, it 
was not larceny. The motion was overruled; and the 
defendant appealed. 

Devereux, for the accused. 


The Attorney-General, contra. 


Damien, Judge.—The defendant contends, first, that his 
brother, Hardy Jones, was a tenant in common of the 
staves with Jenkins; and that, as his brother was with 
hin at the time the staves were taken and carried away, 

"and assented to the act, it was not, in law, a larceny. The 
question for the decision of the Court is, was Hardy Jones 
a tenant in common with Jenkins in the staves? Jenkins 
was the sole owner of the land on which the ‘timber trees 
grew that furnished the entire materials out of which the 
staves were manufactured. Hardy Jones did not lease the 
land, but he agreed with Jenkins to go on his land, and 
there, by himself or servants, to labour in making staves ; and 
was to have one-half of the staves manufactured, instead 
of cash, in payment of his work and labour. We so 
understand the case. The language is, “Hardy Jones 
agreed with one Jenkins to get staves upon the land of 
Jenkins, upon shares, that is, Jones was to have one-half 
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Dre. 1837. of the staves for getting them.” Evidently as payment, | 
Tur Stare or a mode of payment for his work and labour. If a man 


sine builds a vessel, or makes a coat, with the entire materials 
of another, the vessel or coat, when made, belongs to the 
Where one owner of the materials. Ifa man engages another person 
a to come and labour on his farm, as overseer, or cropper, 
of another, and stipulates with him that he shall have a share of the 
agreement ©TOP for his labour and attention, the property in the entire 
to have a crop is in the employer until the share of the overseer or 
psy cropper is separated from the general mass ; and then, and 
his share is not until that. act is done, does the title to the share vest 
oem the or become executed in the labourer.. Before the separa- 
— ’ tion, the labourer’s right rests upon an executory contract 
set apart With the employer.. Before separation, it could not be 
ame levied on to satisfy the labourer’s debts. So in the present 
the entire case, the property in the entire lot of staves, was in 
seeosin Jenkins; no separation of the quantity for Jones’s labour 
hisem- had taken place. Hardy Jones, was not, as we think,:a 
peoyer: tenant in common with Jenkins. 

The second objection taken by the defendant’s counsel, 
that Hardy Jones was bailee of the staves, is, in our 
opinion, equally untenable. The slave of Jones worked 
out the staves, and left them at the place where he found 
the timber, and that was on the land of Jenkins, the 
owner. Hardy Jones, while his slave was there at work, 
may be said to have had charge of them, but he was not a 
bailee: the property and the possession was in Jenkins the 
owner. We discover no error in the charge of the Court. .. 
This opinion will be certified to the Superior Court of 
law for the County of Gates, that it may proceed to judg- 
ment. 


Per Curio. Judgment affirmed. 
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The STATE v. SOLOMON SPAINHOUR. 


If a road be established as a highway by an erroncous judgment of the 
County Court, it will be a nuisance to obstruct it, until the judgment be 
reversed. It is enough, that the way obstructed is a public road de facto, 
to constitute the obstruction of ita public nuisance. But where the pro- 
ceedings to change a road, state no road as having been prepared ; nor 
describe where the altered road is to run, except that it is to be brought 
nearer a particular house ; and the prayer is only that an order may be 
“ made for turning the road,” and then anentry appears, that “ said report 
was confirmed, and duly entered of record,” there is no sufficient judgment 
for establishing the road as altered, and it is not a nuisance to obstruct it. 


Tue defendant was indicted at Stokes, on the last Cir- 
‘ cuit, before his Honor Judge Saunpers, for obstructing a 
public highway. 

On the trial it appeared, that before the June Term, 
1835, of the County Court of Stokes, the public road ran 
at some distance from a private way, which passed. near 
the dwelling of John H. Bitting, and through the land of 
the said John unto and beyond the place obstructed, which 
was in the new road on the land of the defendant. Bitting 
being desirous of turning the public road so as to make it 

the route of this private way, caused the proceed- 
ings to. be had, which were set forth in a record of the 
County Court, viz. a petition or recommendation dated 
the 21st of May, 1835, addressed to that Court, signed by 
John Gordon and others, stating “that they had been 
called upon by Solomon Spainhour,” (the defendant,) “a 
magistrate of said county, at the request of JohneH. Bit- 
ting, to view and examine the road fronting said Bitting’s 
house, on the hollow road ; and give it as their opinion, 
that to turn the road near his house will make it much 
better and firmer, and will also suit his convenience, and 
be no inconvenience to the travelling public ; and do there- 
fore recommend, that at the next. term of the County 
Court, an order may be made that said road may be 
turned.” To this representation was appended a certifi- 
cate, subscribed by the defendant, as a justice of the peace 
of said county, and declaring that he concurred fully in 
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Dec. 1837. the above recommendation; and that the road was prin® 
Tue Stare cipally on the said Bitting’s land. -The record then pro- 
ceeded to state, that at June Term, 1835, of said Court, 
“said report was confirmed by Court, and duly entered of 
record.” .It was proved, that none of the petitioners were 
sworn: that they made no view or examination of the new 
road intended, but were well acquainted with it as a pri- 
vate way: that the defendant was present when they 
made out and subscribed their recommendation; and that 
he understood the alteration proposed. It also appeared, 
that the overseer of the road had not been notified of the 
proceedings until after they had taken place, but when 
apprised of them made no objection, as he thought the’ 
change beneficial. The defendant, upon these facts being 
left to the jury by his Honor, was: found guilty, and “ 
appealed. ‘. 

Boyden, for the defendant, contended, that the old road 
was not altered; that the requisites of the act of 1834 
were not complied with in several particulars, all which 
the public interest required should be strictly observed : 
that the defendant’s being the magistrate who called upon 
the freeholders, could make no difference: that the Court 
did not intend that there should be two roads; and, as the 
old one was not changed, it could be no nuisancer 
obstruct the new one. The counsel also objected to the 
proceedings, as too indefinite, and therefore inoperative to 
effect a change of the old road. 

The Attorney-General, for the state, contended, that 
though the proceedings might be irregular, yet being before 
a Court having jurisdiction of the subject-matter, the order 
of the Court establishing the new road was valid, until the 
proceedings were rescinded or reversed. 


v. 
Spatnnour. 


Gaston, Judge.—The question presented in this case is, 
whether the evidence submitted to the jury was sufficient 
in law to show that the way obstructed by the defendant 
was a public road. (His Honor here stated the facts of the 
case as above, and proceeded as follows:) The County 
Courts of this state have full power to order the laying out 
of public roads, where necessary ; to discontinue such roads 
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_ x ? ">, 
a shall be found useless, and to alter roads so as to make Dro. 1837. 
them more useful, as often as occasion shall - require. Tue Stare 
Before the passing of the act of 1834, (see 1 Rev. Stat. s..cnour. 


c. 104, sec. 7,) the mode of proceeding directed to be pur- 
sued on an application to turn or alter an existing road, 
was as follows. The applicant was required to file his 
petition in writing, and to give notice thereof to those 
over whose lands the road might pass. If the Court, upon 
hearing of the petition, approved thereof, a jury of free- 
holders was to be summoned, who should upon oath lay 
off the road to the greatest advantage of the inhabitants, 
and ascertain the damage which individuals might sustain 


“thereby, and report. their proceedings to the Court. Upon 


this report being confirmed by the Court, and upon the 
‘overseer certifying, or (if he refused to eertify,) upon the 
Court being satisfied from the report of commissioners 
by the Court for that purpose appointed, that such new or 
altered road was.in good and sufficient order, the road laid 
off by the jury became the public road, instead of the old 
one. 

In the session of 1834-5, an act was passed by 
which it is enacted, than any person through whose 
farm or land a public road passes, may turn or alter 
the,same by laying off the road as he proposes, so, 
however, as not to interfere with the land of any 
other person, and put it in a good and proper condition 
asa public highway: but before he shall close up, or in 
any manner obstruct, the former road, he shall apply to a 
justice of the peace, whose duty it shall be to summon twe 
disinterested freeholders, to attend on the premises on a 
given day, who after havingtaken an oath to that effect, shall 
with himself, view and examine the road as proposed to 
be altered or turned, and report its condition, and such 
other facts connected with the case, as may be necessary 
to determine whether such alteration should be made, 
to the next Court of Pleas and Quarter Sessions, to 
be held for the county ; and upon consideration of such 
report, the Court may sanction the proposed alteration, or 
refuse it ; provided, that the overseer of the road shall have 
five days notice of the time, and place of meeting, of the 
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Dm. 1837. justice aid freeholders. If the case before us involved 
Tat Starz Only the inquiry, whether the proceedings exhibited:by 
Seemees the* record, conformed to the requisitions of the act, it 
dea peti. would be an inquiry free from difficulty. In‘thefirst place, 
teturn we hold it to be clear, that the act applies only where the 


d un- 
der the act road proposed to be changed, as well as that offered to be 
y dye substituted for it, are wholly within the farm or upon the 
ee _ land of the petitioner, so that no individual is likely to 
appear thatmeeeive injury-from the change ; but the sole question is, 
the road =~ whether the prayer of the petitioner may be granted with- 


roposed to ‘ : . . 
Kockenged, out inconvenience to the public. As the change is not to 


ge »q !aterfere with the land of any other person, notice to the 
to be sub- @yerseer, the official guardian of the public convenience,"y 


sendy deemed sufficient, and as such a change must, in 


a oe general be inconsiderable, it was supposed” that the® 
petitioner; trouble and expense of a jury might safely be dispensed 
phe free. with. 

ye On the face of these proceedings, it does not appear that 


must also 
be sworn, the road intended to be shut up passed wholly, or in 


overseer of through the land of Bitting, and it does appear, that 


the road road intended to be in lieu of it, did not pass wholly through 


have notice. , 
his land. Besides, the express requirements that:the free- 


holders should be sworn, that they and the justice should 
view the proposed road, and report its actual condition, 
and that the overseer should have five days previous notice 
of such view, most important requirements in behalf -of 
the public, are essential and must not be neglected. But 
the question for us is not, whether upon such irregular and ~ 
defective proceedings, the Court ought to have sanctioned 
the change of the road, nor whether the order for such 
a change ought not to be set aside, but whether, upon the 
record offered, the road has been changed as alleged. Acts 
formally done by a tribunal which has power to do them 
— however voidable because of error or irregularity—are 
valid, until they be formally avoided. The alteration of 
roads, is a subject over which the County Courts have 
full: jurisdiction, and every altered road declared by them 
to be a public road, must, until such declaration be 
rescinded or reversed, be regarded by every citizen as a 
public road. It is enough that the way obstructed isa 
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"public road de facto, to constitute the obstretiies of ita 
public nuisance. Upon the best consideration which we 
have been able to give to these proceedings, we are of 
opinion, that they do not show an adjudication of the Court 
by which this private way has been made a public road. 
If there be any such, then the old road has been discon- 
tinued, and may be lawfully stopped, for the subject-matter 
of the adjudication was not the laying off of a new, but 
an alteration of the existing road. If there be such, it is 
not express, but to be inferred from the confirmation of the 
recommendation, and the ordering of that recommendation 
to be filed. Now if this document had set forth that the 
) way as proposed to be turned, had been laid off and put 
into a good and proper condition for a public highway, 
and had described with reasonable certainty, the road so 
laid off and put in order, the confirmation of such a report 
might be deemed an adjudication establishing the proposed 
alteration. But in these respects it is utterly insufficient. 
lem no road as having been prepared ; it describes, 

t where the altered road is to run, except that it is to 
-be brought nearer the house of Bitting; and it prays only 
thai an order may be made “ for turning the road.” The 
Court is not thereby called upon to sanction or refuse any 
specific alteration, and its’‘approbation of the prayer in this 
document, cannot be considered as a sanction of a specific 
alteration. It ought to appear upon the face of the record, 
that the Court was not only willing, that a change of the 
road might be made, but had definitely accepted and 
established a new, in the place and stead of the old road. 
The public convenience is too deeply concerned in matters 
of this kind to permit us to infer a solemn adjudication 
from such loose, defective, and uncertain proceedings. 
The right of the public in the old highway is not to be 
taken away thus lightly. 

If the transaction which we are considering had been 
an old one, and the former road had been shut up, and 
the new one accepted by the community with the acqui- 
escence of the defendant, before the obstruction complained 
of, the case might have presented a different aspect. 
Under such circumstances, perhaps, it might have been 
Vo1. . 70 
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Die. 1837. held, that the defendant had dedicated his land to the use of 

Tur Stare the public as a highway, and that he was guilty of 

obstructing a highway de facto. But the evidence offered 

a upon the trial did not, in our opinion, warrant a finding 
that the way obstructed was a public road. The judg- 
ment is to be reversed, and a new trial ordered. 


Per Curiam. Judgment reversed. 
s 


. 
Seatnnour. 


os 


THE STATE v. MATHEW MILLS. 
¢ 

facias, reciting that the defendant “ was lately bound in a recogni- 
zance, in, &c., for the appearance of T.S., at, &c., that the said T. 8. failed © 
to make his appearance, as he was bound to do; and that it was thereupon 
ordered by the said Court, that Ae forfeit his recognizance, according to 
law,” and commanded the sheriff to make known, &c., is irregular, uncer- 
tain, and defective. And although the objections to it cannot be taken upon - 
a plea of nul tiel record, a cassetur is the only proper judgment. 

A recognizance is a debt of record, and is of the nature of a conditional judg 

ment, which the recorded default makes absolute, subject only to such 
matters of legal avoidance as may be shown by plea; or to such matters of, 
relief as may induce the Court to remit or mitigate the forfeiture ; and the 
object of a sci. fa. is to notify the cognizor to show cause why the cognizee 
should not have exccution, of the sum acknowledged. The act of 1797, 
(1 Rev. Stat. c. 35, sec. 32,) makes it imperative that the sci. fa. shall issue 
and judgment be had thereon, previous to suing out execution upon a 
forfeited revognizance. But no judgment of forfeiture is thereby required 
before the issuing of the scire facias. 


Tats was a scire ractas, which, after reciting that the 
defendant was lately bound in a recognizance in the sum 
of five hundred dollars, for the appearance of Theophilus 
Stubblefield, at the Spring Term, 1837, of the Superior 
Court of Rockingham; that the said Theophilus failed to 
make his appearance, as he was bound to do; and that it 
was thereupon ordered by the said Court, that he forfeit 
his recognizance, according to law, commanded the sheriff 
to make known to the defendant to appear at the next suc- 
ceeding term, and show cause why the said forfeiture 
should not be made absolute. The defendant pleaded “ nul 
tiel record.” The solicitor for the state showed a separate 
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recognizance entered into by defendant for the appearance Deg 1687. 
of Stubblefield at the Spring Term, 1837, of Rockingham Tue Tus Stare 
Superior Court ; also the record of that term, in which was Mirus 
the following entry. “State v. Theophilus Stubblefield. Pa 
Theophilus Stubblefield called and failed. Judgment 
nisi.” 

His Honor Judge Saunpers sustained the defendant’s 
plea, and rendered a judgment in his favour: from whigh a, 
Mr. Solicitor Poindexter appealed. 


The Attorney General, for the state. 
J. T. Morehead, for the defendant. 


Gastron, Judge.—The scire facias in this case, and. 

. proceedings upon it are so irregular, defective and u 
tain, that we think the only proper judgment for this 
Court to render is, that the same be quashed. (His Honor 
here stated the case as above, and proceeded.) 

The scire facias is defective, in not setting forth the 

(wecognizance fully—to whom, or where made; and that 
the same is of record in the Court from which the sct. fa. 
‘was sued out. It is defective and uncertain, in setting 
forth that Stubblefield failed to appear, as he was bound 

do; instead of averring that Stubblefield failed to 
appear at the Court, when and where, according to the 
condition of the defendant’s recognizance, the said Stubble- 
field was to make his appearance. It is irregular, as well 
as uncertain, in setting forth that it was ordered that he 
should forfeit his recognizance, and requiring of the defen- 
dant to show cause why this forfeiture should not be made 
absolute. What record was denied by the defendant’s 
plea, we are unable to ascertain; for there is no averment 
in the scire facias of any record. If it denied the recog- 
nizance, then the judge erred in adjudging that there was 
no such record ; for the case shows that a recognizance of 
record corresponding with that described in the scire 
facias, (so far as a recognizance is therein described,) was 
exhibited to the Court. If it denied the “ order” that either 
Stubblefield or the defendant should forfeit his recogni- 
zance, there was noerror in finding the pleatrue ; but the 
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Div. 1837. plea, so understood, was no defence against a proper scire 
_. Tur Stare facias. 


r 
» Mus. 


-® 


A recognizance duly entered into is a debt of record, 
and the object of a scire facias is to notify the cognizor toy 
show cause, if any he have, wherefore the cognizee should 
not have execution of the same thereby acknowledged. In 
England, before our Revolution, when a recognizance was 
gpg with condition to be void upon the appear- 

of the cognizor or any other person in Court, and the 
party did not appear, the default was recorded; and 
thereby the recognizance became absolute or forfeited ; 
and being estreated (that is to say, taken out of the other 

rds,) and sent up to the Court of Exchequer, the King, 
<.. an affidavit of danger of losing the debt, and on the 
fiat of one of the barons, might have an immediate extent 
against the body, goods and lands of his debtor. But the 
ordinary mode was to sue out a scire facias thereon. Our 
act of 1777, (see 1 Rev. Stat. c. 35, s. 32,) has made it 
imperative, that before suing out execution on a forfeited 
recognizance, a scire facias shall issue, and judgment be 
had thereon. But no judgment of forfeiture is thereby 
required previous to the issuing of the scire facias. The 
recognizance is of the nature of a conditional judgment, 
and the recorded default makes it absolute, subject only to 
such matters of legal avoidance as may be shown by plea, 
or to such matters of relief as may induce the Court to 
remit or mitigate the forfeiture. 


Per Curiam. Proceedings quashed. 
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THE STATE v. HENRY HUMPHREYS. 


ad act of 1816, (Rev. c. 900) relates to the former one of 1809, (Rev. c. 
770,) and the scope of both acts, or of the act of 1816, construed in reference 
to that of 1809, is to make it an indictable offence to issue, pass or receive 
small! notes, checks or due bills as a substitute for money. Hence the 
intent that a note issued should pass current as a substitute for money, or 
that in fact it was so issued and passed, is an essential ingredient of 
offence, and must be averred in the indictment and proved on the trial. 

The acts of 1809 and 1816, prohibiting the issuing and circulation of small 
promissory or due bills as money, are not unconstitutional. 


Tue defendent was indicted and tried at Guilford, on 
the last Circuit, before his Honour Judge Saunpers, se oe 
* follows :-— of ¥ 
* The jurors for the state upon their oaths, present that : 
Henry Humphreys, late of the county of Guilford, > 
labourer, on the tenth day of October, a. p. 1837, with 
force and arms in the county of Guilford aforesaid, did 
issue a certain bill commonly called a due bill, in the 
words, letters and figures following, that is to say : 
*25 25 


Mount Hecla Steam Mills, North Carolina. 
~ | The proprietor of the Mount Hecla Steam Cotton Mills, 
promises to pay the bearer on demand, twenty-five cents 
'. incurrent money. 
) H. Humpureys, Proprietor.’ 
" .Greensboro, Octo. 10th, 1837. 
with intention to evade an act of assembly, passed 
inthe year 1816, entitled an act supplemental to an act 
to prevent the circulation of small promissory notes, 
or due bills, against the form of the statutes in such cases 
made and provided, and against the peace and dignity of 
the state.” 

There was another count in the indictment, charging 
the defendant with issuing “a certain promissory note, 
commonly called a due bill,” &c. plea not guilty. In sup- 
port of the indictment, it was proved that the signature to 
the due bill was in the handwriting of the defendant; that 
he was the proprietor of the Mount Hecla Steam Cotton 
Mills; and that he resided, and the mills were situate in 
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De 1887. the county of Guilford; and further, that the bill was 


— received from a third person in change, as twenty-five 
Howrn- gcents. His Honor charged the jury, that if they believed 


eS nEYs. the facts and circumstances as above stated, they ie 
- authorized to infer that the bill had been issued by t 

defendant; and that if they were satisfied of that fact, it 

was their duty to convict. The defendant was found 

ilty ; whereupon his counsel moved for a new trial, for 

Bis siccction, which was refused; he then moved in arrest 

of judgment, because of the unconstitutionality of the act 

of assembly, under which the defendant was indicted. 

’ This motion was also refused ; and a judgment being pro- 

gence for the state, the defendant appealed. 

W. A. Graham, for the defendant. 


The Attorney General, for the state. = 


Rurrin, Chief Justice.—The securities within the pur- 
view of the act of 1809, (Rev. c. 770,) “to prevent the 
circulation of small promissory notes or due-bills,” aresueh 
notes or bills for a less sum than ten shillings, as are 
“ intended to pass current as a representative of, or a sub- 
stitute for money.” The subsequent act of 1816, (Rev. c. 
900,) is supplemental to the former, as declared in its title ; 
and the preamble and also the enactments render it man- 
ifest that the latter statute is, as respects due-bills, relative 
to that which preceded it. Though in itself imperfectly , 
expressed, it is obvious it did not mean to prohibit a person. 
from giving a note or due-bill for a real debt, or to pro- 
hibit the payee or holder from assigning and passing such 
a note, as other negotiable instruments. Indeed, the 
second section uses the words, “in circulation ;” from 
which and the enactments and recitals, generally, enough 
is seen to satisfy us, that the species of security, called due- 
bills therein, and intended and expected to be suppressed 
by the penalties, in addition to “ those of the act of 1809, 
and by the “ further remedy” of indictment, is the same 
which is described in the act of 1809. The scope of both 
acts, taken together, or of the latter, construed in reference 
to the former, is to make it an indictable offence to issue, 
pass or receive notes, checks or due-bills for small sums, to 


»* 
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be used as change or as a part of the circulating medium Dic. 1 
instead of coin, or such paper as the state had authorized Stare I 
or might authorize. The intent that a note issued should pyoyene. 
so pass current, as a substitute for money, or that in fact — Yar 
was issued, and passed as such substitute, is therefore, 
an essential ingredientof the offence; and must be averred 
in the indictment, and proved on the trial. 
Neither the evidence on the trial, nor the instruction 
the jury, is in conformity with this construction of 
statute ; and consequently, the judgment is deemed erro- 
neous by the Court. It is possible that the inspection of 
the instrument itself, might have been sufficient to enable 
a jury to infer the intention, as if it were an impressi 
from a plate, with vignettes and numbers, or the like, th 
igeating that the particular paper, was one of a numerous 
, issued or about to be issued. But no circumstance 
of the sort is stated in the case; and for aught that 
appears, this may have been the only paper issued or con- 
templated, and been given to some person for an existing 
debt, and without any purpose that it should be put into 
circulation as, or for money. If there was such a purpose, 
it is susceptible of easy proof, by showing that many such 
papers had actually been issued by the defendant, and were 
circulated with his privity or in his vicinity ; which would 
» denote the intent, in the same manner as it has been held 
that the possession of a large quantity of base money unac- 
counted for, is evidence of an intention to utter it. But, 
whatever the evidence might have been on the trial, the 
verdict could not stand, because the Court excluded all 
inquiry into the intention, and directed a conviction upon 
evidence of the issuing simply of this single note or bill. 
The disposition of the verdict renders it unnecessary to 
consider the motion in arrest of judgment. Yet it may be 
remarked, that for the reason, which in the opinion of the 
Court renders the instruction to the jury erroneous, the 
indictment is also defective. It is proper, however, that 
. the Court should not leave in doubt, the opinion enter- 
tained upon the objection in arrest, which is stated in the 
record; namely, that the statute is unconstitutional. If an 
act of which the object and operation is so very salutary, 
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Dee. 1887. were in violation of the Constitution, it would be the source 
"State of sincere regret. But the Court is at a loss to conjecture 
" ®  poweg. On what ground the position is taken. It is, and must be, 
neYs. an attribute of every government, in some department, to 
x prescribe and to regulate the currency; to. protect t 
community, from that which is spurious or worthless, 
whether it be of coin or paper; and to prohibit the 
making of such contracts, as are contrary to good morals, 
“Wr contravene public policy; and there is no provision of 
our own Constitution, or that of the United States, én 
restraint of such action of the legislature, as may be direct- 
ed against the fraud and swindling which would be pre 
valent, if every person at his will could throw into cireu- 
@Mation paper trash of this kind. | 


Per Curiam. Judgment reversedi 


4 
= 


EDMUND CLAYTON v. The next of kin of SARAH and MARTHA 
LIVERMAN. - 


A paper writing executed by two persons, making, after both their deaths, a 
joint disposition of all their property, cannot be admitted to probate as a 
mutual or conjoint will. And it was held, Dantex Judge dissenting, that. 
such a paper writing could not be proved as the separate will of either of 
the supposed testators, because it purported to be a joint, and not a separate 
will; and because it implied, from its structure, an agreement between © 
them, which was inconsistent sana seen end therefite provented 


its operation as a will 


Tuts was an issue of DEVISAVIT VEL NON, as to a script 
propounded as the will of Sarah and Martha Liverman. 
The script was in the following words, viz. 

“In the name of God, Amen. July the 6th day, 1832. I, 
Martha Liverman and Sarah Liverman, of, &c. We, being 
in a good state of health, and of sound mind and memory ; 
and calling to mind the mortality of our body, and that it 
is appointed for all mortals once to die, do make this to be 
our last will and testament: and first of all we commend 
our souls to the hands of Almighty God that gave it; and 
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as touching such worldly goods as it hath pleased God to De 188% 
bless us with, we devise and dispose of in the following Garey — 
manner. First, we give unto our dearly beloved nephew, Livensas. * 
William , one negro man,” &c., “ after our decease, : 
be and remain his and his heirs forevery to his proper to 
use. .Then we give unto our dearly ed nephew, 
Edmund Clayton, one negro man, &c., and we do hereby 
give unto him all the rest of our property, after our , 
tq be and remain his and his heirs foreyer, to his : 
use ; and we do hereby ordain and appoint our worthy 
friend, Edmund Clayton executor of this our last will and 
testament.” 
The probate was contested by the next of kin; and the 
issue was tried on the last Circuit, at Tyrrell, before 
Judge Pzarson, when it appeared in evidence tha 
supposed testatrixes, who were sisters, both died 
within a few days of each other. 
@ For the next of kin it was. objected, that a mutual or 
conjoint will was unknown to the testamentary law of this 
country. Toobviate this objection, the paper writing was 
propounded as the joint will of both the supposed testa- 
trixes, and also as the sole will of each of them; and it 
was agreed, that if in any of these forms it could be admit- 
ted, to probate, it might be admitted to be so pronounced 
,, for... His Honor thinking that probate might be had of it 
as a mutual or conjoint will, it was proved in that form; 
., and the caveators appealed. | 
$ Devereux, for the defendants... 
Gasron, Judge.—This is a very singular case, and pre- 
sents for determination, questions, which, as far as we are 
informed, have not before been agitated in our country. 
These are, Ist, whether the paper writing offered for pro- 
bate, and fuund to be jointly executed by Martha Liver- 
man and Sarah Liverman, can be admitted to probate.as 
the joint will of the said Martha and Sarah: and, 2ndly, 
if it cannot be admitted to probate as their joint will, may 
it be proved as the separate will of either of them. 


The paper professes, as strongly as language can de- 
Vo... nu. 71 
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Dre. 1837. clare, to be the united will of Martha and Sarah Liver- 


CLaYTon 
©. 
Liveanman. 


man; designed to take effect upon the death of both; 40 
appoint an executor to both; and to dispose of property 
belonging to both. “ We do make this to be our last will 
and testament. We commend our soul to the hands of 
Almighty God that gave it—as touching such worldly 
goods as it has pleased God to bless us with, we devise 
and dispose of it in the following manner.—We give unto 

dearly beloved nephew William Clayton, one negro 
man, &c., after our decease, to be and remain his forever, 
Wegive unto our dearly beloved nephew, Edmund Clayton, 
one negro man, &c. ; and all the rest of our property, after 
our decease, to be and remain his forever. We do 


hereby ordain and appoint our worthy friend Edmund 


Clayton executor to this our last will and testame 
These expressions can leave no doubt that it was the 

pose of both parties to this instrument, that after they 
should die, the property therein mentioned should be 
disposed of in the manner stated; and that Edmund 
Clayton, as their executor, should see these dispositions 
carried into effect. It is a conjoint will, if a conjoint will 
can in law be made. 

Can it be established as a joint will? I have no hesi- 
tation in answering this question in the negative. A will 
is defined to be a legal declaration of a party’s intentions, 
which he wills to be performed after his death. It 
follows, from the definition, that it must be the sole act of .. 
one person, declaring Ais intentions, in regard to what he 
wants performed, when he shall be no more. It is the 
exercise of a privilege which belongs to the owner of pro- 
perty, of declaring a law for continuing that property in 
such persons as he pleases after his death. Deriving its 
efficacy solely from its being his final sentence; inopera- 
tive during his life; and having exclusively a posthumous 
character, it remains ambulatory and revocable up to the 
Jast moment of his existence, and then becomes, by virtue 
‘of his definitive determination, a positive and absolute 
tule. In this view a will differs essentially from a deed ; 
and therefore the first deed, but the last will, is of the 
greater efficacy. So long as a man retains a testable 
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capacity—and without a testable capacity he can make Dro. 163% 
no will—he may alter, abrogate, or republish his will. It Cuarron 
is not in his power to make a will which he may not alter j.veswan. 
or revoke, Because no man’s act can “ alter the judgment -— 
of law to make that irrevocable, which- if its nature 
revocable.” Vynior’s Case, 8 Coke’s Rep. 162. Swin. Pt. 
7, sec. 14, pl. 2. From these properties of a will, it also 
follows, that it cannot be conjoint. Yf conjoint, it isto 
take effect after the death of both, not .spon the death 
ene. If conjoint, then it is either irrevocable except by 
the act of both—which would deprive each testator of the 
power of altering his intentions in regard to the dispo- 
sition of his own property—or it is revocable by the act 
of either, which would give to one the power of changing. 
the disposition of another’s property. In Williams on 
Executors, vol. 1, p. 9, we find it laid down, “ Another 
essential distinction between a deed and a will may be 
mentioned, that there cannot be a conjoint or mutual will ; 
an instrument of such a nature is unknown to the testa- 
mentary law of this country.” For this thé author quotes 
1.Cow. Rep. 268, in Lord Mansrizup’s judgment in Dar- 
lington v. Pultery. Hobson v. Blackburn, 1 Addams’s 
Eccl. Rep. 277 ; and he is fully supported by his references. 

Perfectly satisfied that the paper writing propounded 
cannot be admitted to probate, as the joint will of Martha 
and Sarah Liverman, I am next called upon to decide 
whether it may be established as the will of either of them, 
and in my opinion, this question must also be answered in 
the negative. ‘An insuperable objection in the way of 
pronouncing this the several will of either of the parties is, 
that it does not purport to be the separate will of either. 
It is wholly a joint act, and in no respect a several act. It 
is a joint declaration of a joint purpose as to the disposition 
of joint property, after the death of both the parties, by a 
joint executor, appointed to carry. into effect this arrange- 
ment ; but it contains no declaration of the separate inten- 
tions of either in regard to her property, to be executed at 
her death, nor the constitution of any executor to carry 
into effect her intention. To pronounce for it as a several 
will, is to adjudge it to be what it is not. 


oy 


“ 
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Dec. 1837. It has been insisted in argnment, that as the instrument 

“Cuarron contains anequivocal evidence of the intention of both, it 

Liveguan. necessarily shows the intention of each of the parties; 
and therefore is the will of each. Assuredly each did 
intend the disposition contained in the supposed will, such 
and in the form therein declared, but it does not thence 
follow, that either definitely intended such a disposition of 
her interest therein, after her death. It does not conclu- 

ly appear, that if either had made a separate testament, 

such testament might not have contained a different dispo- 
sition. If, from the joint declaration, we are to form any 
inference as to the separate purpose of each, I should 
conclude, that at all events, it was designed that the 
survivor should take for the term of her life, the property 
of the other. In this respect, at least, the will of each 
would have varied in terms from that before us. - It would 
have varied also in its operation. Yor if this be held the 
separate will of each, then, upon the death of one, her whole 
interest devolved upon her executor, in trust for the lega- 
tees therein named, after the death of the other, and, until 
that event, in trust for the next of kin of the deceased. 
Besides, non constat, but for the purpose of carrying into 
execution the joint arrangement wholly, and in the form 
agreed upon, an entirely different disposition would have 
been made. Both purposed that the legates should take 
the respective things given, and as they were given, bat 
neither may have desired that they should take, at allevents, 
an undivided moiety thereof. It may have been, that the 
arrangement contemplated, was, as a whole, deemed well 
suited to the interest, advancement, and comfort of the 
common family of the parties, and may have accorded with 
the feelings which they entertained towards the human 
beings who constituted the principal part of the subject of 
this arrangement, while the same considerations might 
have prompted each, in making an independent will, to 
select different legatees, and to bequeath in a different way. 
But it is not necessary that we should see a separate pur- 
pose, different from that evidenced by the joint act; it is 
enough that the joint act contains no defaitiveevidence of 
the separate purpose of either. 
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“Although no instrument has operation as a will until the Dec. 1837. 
death of the testator, yet if it be not valid as a testamen- Carton 
tary instrument when executed, no cireumstances occurring | sotulinas 


‘afterwards, (short of a republication by the testator,) can 
make it such. The determination, therefore, of the question, 
whether this be the separate will of one of the parties, 
must be the séme as it would have been, if the other were 
yet alive, or had died after revoking this instrument as 
will, and making a different testamentary disposition 
her property. 

‘nother, and, as I think, equally insuperable objection 
to the probate of this instrument as a will, is, that what- 
ever name may be given to it by the parties, it is, on its 
face, an agréement or compact; and cannot, therefore, be 
a will. Upon the face of the instrument, there is mani- 
festly an agreement between two, for the disposition of the 
property of both. It declares the assent of two minds to 
one common purpose, which ‘neither was individually 
competent to effect; and it is, therefore,a compact. Now, 
it is immaterial in what form a will is made, whether it 
be in form of a deed-poll, indenture, marriage settlement, 
bond,-letter, note, draft, receipt or endorsement, provided, 
that it evinces the fixed independent purpose of an indivi- 
dual, with regard to the disposition of his property after 
his death. “ So, an instrument, testamentary in its form, if 
it manifests no more than a compact, or an agreement 
between two, must be treated as such, and cannot be cen- 
verted into an instrument testamentary in its character. 
It does not become us to say whether this agreement, or 
compact be well executéd, and if not, whether it be one 
the execution of which, could be enforced by either of the 
parties, or can now be enforced by those who were to. 
derive benefit from it. “How it may be considered, when 
brought before the proper forum for the adjudication on 
agreements or compacts, a Court of probate is not compe- 
tent to inquire. When such a Court sees that it declares 
the agreement of two, and not the separate volition of one, 
a conclusion in which an interchange of opinions, and a 
compromise of interests has resulted in regard to a subject 
exclusively belonging to neither ; and not the spontaneous 
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Dec. 1837. determination of one claiming to exercise sole dominion ; 
Cuarton such a Court cannot pronounce it the will of either. To 
Liveauan, use the language of Lord Rossin, in Warner v. Matthews, 


4 Ves. Jun. 209, it is not a complete definite rule and law 
made by the owner for the settling of her fortune after 
death. 

I rely with more confidence on the correctness of this 
opinion because it has the sanction of one of the ablest 
judges on testamentary law. The case of Hobson v. 
Blackburn, 1 Addams’ Reps. 274, (2 Eng. Eccl. Rep. 115,) 
is strikingly similar to that before us. Martha, Susanna, and 
Joshua Hobson, sisters and a brother, executed an instru- 
ment in writing, which, in the beginning, they called an 
assignment, but, in the end, expressly declared their will, 
“jin the case of each other’s decease.” By it, provision 
was made upon the death of one, for the benefit of the two 
surviving, and upon the death of two, for the benefit of the 
last survivor, with limitations thereafter to their other 
brothers and sisters, and they thereby constituted each 
other with their brothers William and George, executors 
thereof. Joshua died, and a probate of this instrument as 
his will was granted to his two sisters, Martha and 
Susanna, and his brother George, three of the executors 
therein named. Martha afterwards died, having made, 
as was alleged, a separate testamentary disposition of her 
property. Probate of the joint will as the will of Martha, 
deceased, was prayed by George Hobson, one of the 
surviving executors therein named :.and letters of adminis- 
tration, with the separate will annexed as that of the same 
deceased, were prayed by her nieces who were legatees in it. 
The allegation propounding the joint will was in the common 
form, except that it pleaded the death of Joshua Hobson, 
and that probate of the said joint will asto the effects of the 
said Joshua had been taken by the deceased. The admis- 
sion of this allegation was opposed. Sir Joun Nicnou 
declared that he had no hesitation whatever, in rejecting 
the allegation propounding the joint will, as that of the 
party deceased, on the principle that an instrument of this 
nature is unknown to the testamentary law of this country, 
or in other words, that it is unknown as a will to the law 
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of this country at all. “It may,” he observes, “ for ought Drc. 1837. 
that I know, be valid as a compact. It may be operative Cyarron 
in equity, to the extent of making the devisees of the will, , © 
trustees for performing the deceased’s part of his contract. 
But these are considerations wholly foreign to this Court, 
which looks to the instrument entitled to probate as the 
deceased’s will, and to that only. The allegation plainly 
proceeds upon a notion of the irrevocability of the instru- 
ment which it propounds as the will of the deceased. Why 
this very circumstance destroys its essence as a will, and 
converts it into a contract, a species of instrument over 
which this Court has no jurisdiction. Upon these broad, 
and, as I apprehend, sufficiently intelligible grounds, I 
reject this allegation.” 

The counsel for the pluintiff, in commenting upon the 
ease of Hobson v. Blackburn, insists that it decided no more 
than that, as the will of Martha Hobson, it was revocable, 
and had been in fact revoked by her testamentary disposi- 
tion of a subsequent date. “Certainly I do not so under- 
stand it. According to the practice in the Prerogative 
Court, (see note page 11 of 1 Eng. Ecl. Rep.) the facts 
intended to be relied on in support of any contested suit, 
are set forth in a plea which is termed an allegation. 
This is submitted to the inspection of the counsel of the 
adverse party, and if it appears to them objectionable, 
either in form or substance, they oppose the admission of 
it. If the opposition goes to the substance of the allegation, 
and is held to be well founded, the Court rejects it; by 
which mode of proceeding, (analogous to that of a demurrer 
to a bill in equity,) the suit is terminated without going 
into any proof of the facts. The case was heard on oppo- 
sition to the admission of the allegation propounding the 
joint will as the separate will of the supposed testatrix, 
and not upon the allegation propounding the subsequent 
will. The allegation opposed did not bring the question 
as to the execution of the subsequent testamentary paper 
before the Court. The sufficiency of the allegation opposed, 
was the sole matter, then under considerstion and the alle- 
gation was rejected not because the will propounded had 
been revoked, that would be a matter for subsequent 
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Dec. 1837. inquiry, if the allegation should be admitted, but because 
Cuarron the instrument so propounded as the will of the deceased, 
Livesuan. W28 @ conjoint or mutual will, and, therefore, as a will, 
entirely unknown to the law. The only remark respecting 
the “notion of its irrevocability,” was to explain more 
distinctly the reason why a conjoint will was unknown to 
the testamentary law. Such an instrument is regarded as a 
compact. Compacts are not wills and differ from them, 
(besides in many other important particulars,) essentially in 
this, that compacts (if valid) are irrevocable, while wills 

are revocable. 

The counsel has also remarked, that in the case decided 
by Sir Jonn Nicwou, as also in the case of Dufour v. 
Percira, Dickens Rep. 419, probate was in fact granted 
on a joint will, as the will of the testator who died first, 
and he insists that this is some evidence, that-the words of 
that learned judge, are not to be understood in the broad 
sense attributed to them. I think, that the probates thus 
granted, without contestation and sub silentia, afford no 
evidence to this purpose. The mode of proceeding was 
no doubt, by what is called a simple condidit, setting forth 
the execution of an alleged will, and the sanity of the tes- 
tator, and did not bring to the notice of the Court, the 
joint character of the instrument propounded. 

The cases of Dufour v. Percira, Walpole v. Oxford, 3 
Ves. Jun. 402, and Hinckley v. Simmons, 4 Ves. Jun. 160, 
are cases in which conjoint or mutual wills have been set 
up, or attempted to be set up in equity, not as wills but as 
compacts, and need no further explanation than that given 
in the judgment of Sir Jonn Nicwou1, already stated. 

In my opinion, the judgment below must be reversed. 
As the verdict was general, and not rendered subject to 
the opinion of the Court, upon the legal objections taken 
upon the trial, we can do no more than reverse the judg- 
ment, and order a venire de novo. 





Rorrin, Chief Justice.—I fully concur in both the rea 
soning and conclusions found in the opinion of Judge 
Gaston. ; 
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Dantet, Judge, dissented, and delivered the following Dee. 1637. 
opinion.—The decision made by the Court below, that this — 
paper writing could be admitted to probate, as a joint will Senteied, 
of the two sisters, I am inclined to think, was erroneous. 
‘But I am unable to perceive, why it may not - be admitted 
to probate as the separate and several last will and testa- 
ment of each of the two sisters. It seems to me, that they 
have separately and severally, executed this paper as the 
last will of each of the underwriters, so far as relates to 
that portion of property which belonged to each, and which 
is mentioned and attempted to be disposed of, by this tes- 
tamentary writing. The sisters do not even pretend to 
make a mutual will of their property to each other; or 
make any agreement express or implied, that the survivor — 
shall have the property of the first deceased, during the 
life of the survivor. They both together, or either sepa- 
rately, had the power to revoke or alter this will; either 
might have revoked, without giving notice to the other of 

’ the fact of revocation. Then it would have stood as the 
will only of her that had not revoked. There is no agree- 
ment to be seen or implied in the case, that if one of the 
sisters would sign the will, or dispose of her property in 
this manner to the legatees, the other would; or if one 
should revoke, the other would; or probably would, have 
altered her will. I say there is no such agreement ; it is 
not, therefore, a case in whith a Court of Equity, could 
have entertained any jurisdiction, if one of them had 
revoked secretly. It is a case resting entirely upon the 
testamentary law of the land, which does not require any 
notice of revocation to be given. Why should the will of 
these two sisters be here frustrated, and the legatees dis- 
appointed? The law favours last ‘wills and testaments ; 
and jt seems to me, that in establishing this paper as the 
separate will of each of the sisters, no principle of law or 
pelicy, can or will be violated. Because the case is a 
novel one, it by no means follows that the claims of the 
plaintiff are illegal. ‘What is the test by which we learn 
whether a paper is a will or not? A last will and tes 

#ment is defined to be “ the just sentence of our will touchi 

’ what we would have done after our death,” 2 Bla. Com. 

Vou. 1. 72 
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Dev. 1837. 499 ; Swinb: Pt. 1 see. 2. 1 Will. on Exrs. 6. Trying this 
Ciarton paper by this test, can any man doubt but that it is a will 
Liveawan, 204 testament? But it is said, that the paper contains an 
agreement, and therefore, its revocability as a will was 
destroyed, and by the testamentary law it could not be 
considered as a will. I deny the fact that the paper con- 
tairis any agreement; therefore the Court of Equity has 
nothing to act upon. And again, I deny that the law of 
a Court of probate, would reject it as a will, even if it did 
contain an agreement, if it also contained the just sentence 
of the will of the sisters, touching what they would have 
done after their deaths. Such a paper would still be a will ; 
and, although it were in the form of an agreement, it 
would be revocable by either of the sisters in their life- 
time, by force of the testamentary law. The Court of 
Equity by its extraordinary power, and to prevent frauds, 
might restrain the revocation, or declare a revocation of it 
in the Court of probate a nullity. But can a judge sitting 
in a Court of probate do so? I answer, no. Dufour v. 
Percira, 1 Dickens Rep. 419, was this: A wife had a. 
separate estate: she and her husband agree to make a 
mutual will, which is drawn, and both execute it. The 
husband died; the wife proved the paper writing in the 
prerogative Court as his will, and afterwards she made 
another will. And the quesiion was, whether in a Court 
of equity, the wife should ‘be permitted: to revoke the 
mutual will. (It was not doubted, I think, but in a Court 
of probate she might revoke). Lord Campzn, Chancellor, » 
said “ consider how far the mutual will is binding, and 
whether the accepting the legacies under it by the survi- 
vor, is not a confirmation of it. I am of opinion it is. It 
{the will) might have been revoked by both jointly ; it 
might have been revoked separately, provided the party 
intending it, had given notice to the other of such revoca- 
tion.” Lord Capen, was evidently alluding to the law of 
a Court of Equity, when he said: “ provided the party 
intending it, had given notice of revocation ;” for without 
ge notice a fraud might have been committed on the 
r party, which a Court of Equity would relieve against« 
But in a Court of probate (when the jurisdiction is not’ 
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extraordinary, like it is in chancery, where the Court Dec. 1837. 
applies to the consciences of the parties,) the law of the “Cuarron 
Court is, that all wills however made, are revocable at any ete 
time before the death of the persons making them; and 
that too, without notice to any body. And it is because 
a Court of probate cannot look at the instrument in the 
light of an agreement, as a-Court of Equity can; but must 
only consider whether the paper is testamentary in its 
character, and if it is, to enferce the law of that Court, 
which says, that a will is ambulatory and revocable at any 
time before the death of the maker. It is, because of the 
inability of thé probate Court, to give the proper relief, 
that we discover certain cases are brought before the Court 
of Equity, where they are acted on as agreements. In the 
case of Dufour v. Percira, there cannot be a doubt, but 
that the paper would have been admitted to probate in the 
Prerogative Court, as the will of the wife, as well as it had 
been already admitted to probate, as the last will of the 
husband, had not the wife made another will; which ope- 

* pated in the Prerogative Court according to the laws of 
that Court, as a revocation of the mutual will, so far as the 
same related to the wife. The Prerogative Court was 
bound to establish the last will of the wife, and consider 
the mutual will as revoked, so far as concerned the wife. 
But equity stepped in, deby its extraordinary power 
touched the consciences , and prevented fraud 
and imposition. Lord Campen, said, “ the first (the hus- 
band) that dies carries his part of the contract into exe- 
¢cution. Will the Court of ‘Equity afterwards permit the 
other to break the contract ? Certainly not. The wife has 
taken the benefit of the bequest in her favour by the 
mutual will; and hath proved it assuch. I am of the 
Opinion, that the last will of the wife, so far as it breaks 
in upon (the agreement) the mutual willis void.” There 
is no doubt but Lord Campen thought the mutual will 
would have stood good in the Court of probate, as the 
separate and individual will of each, had it not been - 
revoked, as to the wife, by the subsequent inconsistent 

of the wife, and by force of the law of the Court of proba 

In Walpole v. Oxford, 3 Ves. Rep. 417, the Chancellor in 
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Dre. 1837..apeaking of the casé OfDufour v. Pereira, says: “ there 
Ciarron was no probate of the fnutual will as the will of the wife in 
the Ecclesiastical Court, it was considered purely.as the 
the will of the husband.” I ask why was not the mutual 
will proved as her will? The answer is, because her first 
will was revoked by the second, according to the laws of 
a Court of probate. The Chancellor, therefore, hada 
right to say, after what had happened, that the mutual 
will neither was, nor by possibility could be the will of the 
wife. But it was in equity a good contract, and it should ° 
there be so understood, and enforced, notwithstanding it 
was revoked as a will, in the probate Court, by her subsé 
quent will made and established in that Court. The casé 
of Hobson v. Blackburn, 2 Eng. Eclesi. Rep. 115, simply 
lays down this principle:—* That mutual or conjoint 
wills irrevocable by either of the supposed testators, is 
unknown to the testamentary law of this country.” I sup- 
pose, that no body ever doubted but that the law was as ' 
there stated. How could it be a last will, if it was. not — 
ambulatory and. subject to revocation at any moment “ 
before the supposed testator’s death? If we will but 
attentively examine the facts of that case, it will be made 
too plain to cavil about. Martha, Susanna, and Joshua 
Hobson (a}brother and two sisters) each being worth about 
i 1794 make a will, which 
is in this manner. “We, 
Martha, Susanna, and J Hobson, do agree to the 
following assignment of our property in case of each others’ 
decease. The whole of the interest of it shall devolve to 
the longest life or lives while continuing single,” &c.; the 
will then proceeds to specify the property disposed of, and 
make ulterior limitations in case of the marriage of either or’ 
death of thesurvivor. They appointeach other executors and 
executrixes. Joshua Hobson died in 1796, and probate as 
to the effects of Joshua was granted by the Prerogative 
Court, to Martha and Susanna Hobson, as executrixes. 
In November, 1820, Martha Hobson made a separate will 
her estate, which had increased to thirteen thousand 
unds, inconsistent with the first mutual will of 1794. Pro- 
bate of the joint will of 1794, as that of Martha Hobson, 


v. 
Liveama®. 
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was prayed by one of the executors named in that will, Dec. 1837. 
on the one hand, and those claiming under the separate Carrow 
will of Martha Hobson, of 1820, prayed probate on that at Lyvexwan. 
the same time, on the other hand., The two wills of 
Martha, viz. that of 1794, as well as that of 1820, were both 
presented to the judge at the same moment of time for pro- 
bate. Sir Joun Nicuoxt did that, and no more, which every 
County Court in this state would have done in a similar 
case, he admitted the last will of Martha Hobson, (that of 
1820,) to probate, or did not reject it, and rejected the will 
of 1794. Sir Joun Nicwou, speaking of the will of 1794, 
(as appears in the beginning remarks of his reported 
Opinion,) does. say, or is made by the reporter to say, “ that 
an instrument of this nature is unknown as a will to the 
laws of this country at all.” Sir Joun} Nicnout, was, as 
had Lord Campen been, in Dufour v. Percira, struck at 
first, more from the novelty of the thing, than its difficulty : 
* and:in reading a little further on his reported opinion, we 
gee the plain common sense grounds upon which he decided 
‘the cases. He there says: “ The allegation, (propounding 
the will of 1794,) plainly proceeds upon the notion of the 
irrevocability of the instrument which it propounds as the 
will of the deceased.* Why this very circumstance destroys 
its essence asa will, and converts it into a contract; a 


species of instrument ovégghich this Court has no juris- 
diction. Upon these se intelligible grounds, I 
reject the allegation.” For'the substance of the allegation 
propounding the will of 1794, (which is the same as is the 
declaration, in an action at common Jaw,) rested the case 
wholly on the notion of the irrevocability of the paper of 
1794, under the circumstances in which it was madé, and 
‘also after the fact of the death of the brother who had signed 
it, and its (the same paper) having been before pronounced 
his will by the Court of probate. The opposition to the 
allegation made (which resembles a demurrer at common 
law,) brought the question of law upon the facts and 
averments made in the allegation, directly for the opinion 
of the judge. And, he very properly pronounced cenit 
the allegation, and particularly against the new-fang 
notion of the proctor who framed it. Mr. Williams (in 
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- his book on executors vol. 1, page 9,) seems to me to give 
rather the dictum of ‘Sir J. Nicuout, in Hobson v. Bluck- 
burn, upon an irrelevant point, than the true grounds of 
his decision upon the merits of the case. Certain it is 
that Mr. Addams, the reporter of the case, did not under- 
stand the judge to decide the case on the ground that Mr. 
Williams has stated he did. Mr. Williams, (in a subse- 
quent part of the same volume, page 65, speaking as to 
conjoint and mutual wills being against law,) says, “one 
ground of objection to such an instrument as testamentary 
is, its trrevocability,” evidently hinging upon what Sir 
Joun Nicuout alluded as to the allegation. It appears to 
me that Mr. Williams, as well as my brothers in this Court, 
have entirely failed in comprehending the meaning of Sir 
Joun Nicwoxt, in his judgment in the case of Hobson v. 
Blackburn. The judge said that the allegation, propound- 
ing the will of 1794, plainly proceeded upon the notion 
of the irrevocability of the instrument, by the law of that 4, 
Court. That position, the judge very correctly deni , 
and the reason that the allegation was not admitted, 
least so far as to let the will of 1794 be admitted to proba 
was upon no other legitimate ground, but that Martha had 
made the subsequent will of 1820, which had, in the Court 
of probate, revoked the will of 1794. I collect the fact 
that Mr. Addams so understood Sir Joun Nicuout, from 
his synopsis of the case ; and#furthermore, from what is so 
plainly stated by the two Chancellors who decided the 
cases of Dufour v. Percira, and-Walpole v. Lord Oxford, 
as the understood testamentary law of the Court of pro- 
bat@ Ifét was not the law of the Ecclesiastical Court, I 
a a loss to conceive why the Court of Equity should 
be called on to restrain or give relief. It must be a 
demand upon the extraordinary powers of a Court of Equity, 
to have that justice done, which by the positive and 
stubborn law of the Court of probate could not be attained 
in that Court, or in other words, justice was likely to be 
frustrated by the rules of that Court. Can any man 

lieve that if Martha Hobson had not have made the will 
1820, but that Sir Jon Nicuox: would have admitted 
the mutual will of 1794 to probate, as her last will? We 
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see, that the Prerogative Court didjaot object to the form Dro. 1837. 
of the instrument when it was propounded and admitted Czayton 
to probate as the will of Joshua Hobson, the first of the a Sam 


three that signed it, that had died. So in Dufour v. 
Percira, the paper had been propounded as the will of the 
husband on his death, and admitted to probate as his will, 
although purporting to be the joint will of husband and 
wife.- In wills only disposing of personal property, form 
is not looked at. It may be almost in any form, as is to 
be seen in the many. forms noticed in Williams on Ex’rs, 
54 and 55, provided it is the intention of the deceased that 
it should operate after his death. All the difficulty in this 
case,.has arisen out of a dictum of Sir Joun Nicwoxt, in 
the case of Hobson v. Blackburn. He did not decide that 
case on it. The dictum is in conflict with the clearly 
ascertained notions of Lords Campen and Lovenporovesr, 
as to what the law was, not in the Courts of Equity where 
thev presided, but in the Ecclesiastical Court. There is 

neither reason nor policy, as it seems to me in favour of the 
dictum. Mr. Addams, unfortunately for these plaintiffs, 
published the dictum, and Mr. Williams had propagated the 
error. 

Whether the legatees, under the will of the sister. first 
dying, would take immediate vested interests in their 
legacies, on the death of such first dying sister, or whether 
the said legacies would be executory and vest only on the 

. death of both the sisters, is a question, the decision of which 
has no bearing upon the case now before the Court; which 
is, whether the paper shall be admitted to probate as con- 
taining the distinct and separate will of each ofghe sisters. 
Not until after the probate of a will, can any q 

arise as to the vesting or not vesting of legacies under that 
will. I think the paper contains the separate and distinct 
will of each of the two sisters who have separately sub- 
scribed the same ; and ought to be admitted to probate as 
the several will of each of the subscribers. 


Per Curiam. Judgment reversed. 
bi 





